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Executive
summary and
key findings

A cache of files, known as the Shell Files,
which came to light following a hack on the oil
company'’s servers in 2020, shines a spotlight
on how the process known as ‘“transfer
pricing” operates.

- 9 e ,
The Shell Files: Exposing how corporations can ﬁse’trunsfer-gicing to diloid_tuxes ST e

et



Transfer pricing is a phenomenon peculiar to multinational corporations (MNCs).
These companies often consist of hundreds, sometimes thousands, of separate
subsidiary companies registered in different countries. The majority of the sub-
sidiaries in a multinational group are considered separate legal entities, although
overall control usually rests with the parent company.

Transfer pricing refers to how the companies within an MNC price transactions
between themselves, such as when one company in the group sells goods or ser-
vices to another. This matters because companies in different countries face very
different tax rates. If costs are high in higher-tax jurisdictions and an MNC max-
imises profits in lower- or no-tax jurisdictions, then the MNC overall pays less
tax, retains more after-tax profit, and can return this to shareholders.

Transfer pricing — or, rather, the abuse of transfer pricing — facilitates corporate
tax avoidance. To combat this abuse, the Organisation for Economic Co-opera-
tion and Development (OECD) has developed international guidance on transfer
pricing: the Transfer Pricing Guidelines for Multinational Enterprises and Tax
Administrations (2022). Tax authorities worldwide use this guidance.

The Shell Files include thousands of documents, but are nonetheless only a
snapshot of Shell’s tax practices. However, within the documentation, which in-
cludes transfer pricing reports that are not usually made public, we can see how
the company applies the OECD Transfer Pricing Guidelines. This report is based
on three case studies that emerge from the Shell Files.

The first case study focuses on Shell Western Trading and Supply (SWST) in The
Bahamas. SWST undertakes all Shell’s oil trading for Latin America and West Af-
rica. In the period covered in this report (2018 -23), the tax rate in The Bahamas
was 0 per cent. SWST made $ 6.2 billion in profit in that time, none of which was
taxed.

Using data from the Shell Files and a basic metric (profit per employee) to com-
pare different corporate entities and their profits, SOMO found that SWST in The
Bahamas was a staggering 104 times more profitable that the average Shell op-
eration. Much of the oil trading that SWST carried out was with other Shell com-
panies, buying oil from Shell in Nigeria and Brazil among others and selling to
Shell trading companies in the UK and Singapore. Transfer pricing is therefore a
key element of how SWST operates.

At the core of the OECD Transfer Pricing Guidelines is the idea that related com-
panies in a corporate group should, when trading with each other, act as if they

were unrelated and pursue their own economic interests. This fiction, known as

the ‘arm’s length principle’ (‘ALP’), is difficult to sustain, given it involves sim-
ulating a reality that is largely counter to the way MNCs work.

The OECD provides methods ostensibly intended to allow companies like Shell to
achieve the ALP. One of these is a ‘functions, assets, and risks’ (‘FAR’) analysis.
The Shell Files show how Shell allocates functions (such as governance) and risks
(such as arbitrage risk) to each of its subsidiaries involved in oil and gas trades
with SWST. The process allows Shell to decide which subsidiary bears most risk
and contributes most value to the trade. This ultimately leads to decisions on
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which subsidiary captures the most profit (with, in SWST’s case, one of them lo-
cated in a 0 per cent tax jurisdiction).

Shell denies that its subsidiary in The Bahamas is there for profit shifting rea-
sons, but can provide no other explanation. The Bahamas has no logical role in
the trading of crude oil.

The second case study looks at Shell Brands International (SBI) in Switzerland,
where Shell holds much of its intellectual property (IP). This case study puts a
spotlight on how companies can use different methods over time to justify tax
and transfer pricing arrangements. Prior to 2017, Shell used a process that ref-
erenced a discredited rule of thumb called the 25 per cent rule. Initially when
SOMO asked Shell to explain how it could justify using a rule that has been de-
scribed as junk science, the company said it did not use it. On being pressed,
Shell said it used the rule only to test assumptions. These assumptions, based on
the transfer pricing documents in the Shell Files, were that SBI should get 25 per
cent of profits on IP licensing.

Shell no longer uses this approach. Since 2017, Shell says, it has “utilized vari-
ous third-party licensing agreements as benchmarks”. This means Shell looks
at what third-party licensees pay for using SBI’s trademarks. It then uses these
royalty rates as comparators for what Shell’s subsidiaries should pay to SBI. This
appears reasonable. But, as the case study notes, empirical studies simulating
transfer pricing benchmarking have found a 200 per cent or greater difference
between the lowest and highest profit margin achieved in comparable trans-
actions. Under the OECD Guidelines, any figure in the benchmarking range is
acceptable. And it is the company itself, with its clear self-interest in after-tax
profits, that makes the choice of where to position itself against the bench-
marked transaction.

The third case study looks at the UK and Netherlands and Shell’s provision of
services ‘at cost’ (meaning the companies providing the services aim to make
no profit). Within the Shell Files, and in subsequent correspondence with SOMO,
Shell has provided several justifications for at-cost service provision. The case
study shows how a range of OECD processes can be mixed and matched, with
opaque results. First, in its tax reports, Shell refers to ‘cost contribution ar-
rangements’ (CCAs). These allow companies to provide services at cost with-

in formal arrangements where the same companies stand to benefit from the
agreement. Costs and benefits are shared, so a company could provide a service
at cost because it would benefit from the profits made by the companies to which
it provided the service. However, there is no evidence that Shell’s UK and Dutch
subsidiaries that provide a range of services such as IT to the wider Shell group
benefit from CCAs.

Shell also refers to joint ventures (JVs) and production sharing agreements
(PSAs), common arrangements in the oil and gas industry, where a subsidiary

of Shell has agreements with other actors involved in oil and gas extraction in a
specific country. Within such agreements, the partners may not be able to charge
for services. But, again, the UK- and Netherlands-based Shell companies are not
extraction companies and not known to be involved in JVs or PSAs.
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Shell stated to SOMO that the at-cost arrangements “are embedded in cost con-
tribution arrangements (CCAs), under which costs are allocated based on expect-
ed benefits in line with OECD guidance”. But being embedded in CCAs is not the
same as being party to a CCA, and Shell’s response raises more questions than it
answers.

Indeed, the partial illumination of the murky world of transfer pricing that the
Shell Files enable raises many questions, of which many go unanswered due to
the opacity of companies on this issue.

The Shell Files also allow us to look anew at the OECD Transfer Pricing Guide-
lines and how this guidance, far from addressing transfer pricing abuse, can be
used to facilitate it and, as a consequence, enable aggressive tax avoidance.!

The OECD Guidelines almost completely disregard the self-interested intentions
of MNCs. They are a technical tool that, although frequently cited in relation to
addressing MNCs’ tax avoidance, are not intended for this purpose at all. They
frame themselves as a tool for companies and tax authorities to assess how best
to account for the tax payments of MNCs working across a range of jurisdictions,
and specifically how to avoid double taxation.

The fact that the OECD Guidelines are not set up to address tax avoidance, despite
transfer pricing being a cornerstone of this problem, largely explains why they
have been so lacking in positive impact in this regard. However, the guidelines
have a more insidious effect. Because so many companies, governments, and

Photo by Zbynek Burival via Unsplash.
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even civil society groups refer to them as part of the solution to tax avoidance,
they have become a sort of smokescreen. Based on the Shell Files, it is easy to see
why.

A central limitation is that the OECD Guidelines ignore the role of subsidiaries as
tax avoidance structures. The guidelines start from an unwritten assumption that
anywhere a company has a subsidiary is legitimate, and they proceed to provide
guidance on how transactions should be priced between related subsidiaries. The
OECD has no concern about why Shell has a trading office in The Bahamas, where
the tax rate was 0 per cent before the country adopted the global minimum 15 per
cent tax rate in 2024.

What the OECD Guidelines offer companies is complex technical guidance on how
to calculate the transfer price. They provide a smorgasbord of options for compa-
nies to work with, combined with a level of technicality that is open to manipu-
lation.

The OECD’s arm’s length principle (ALP) is central to how transfer pricing — and
consequently the allocation of taxable profits — is ostensibly assessed and ad-
dressed. Yet the way the guidelines explain the ALP raises questions. The OECD
acknowledges a significant range of difficulties in applying the ALP by finding
comparable transactions, particularly when it comes to obtaining data for com-
parison. Despite setting out a range of problems with the ALP, to which it offers
no solution, the OECD also describes the ALP as having a sound theoretical basis.

Self-evidently, the ALP is an untenable fiction. It asks MNC groups with a clear
self-interest and imperative to maximise ‘shareholder value’ to operate in a
manner directly opposite to their natural inclination.

The OECD Guidelines exhibit no recognition of any potential conflict of interest.

This report concludes that, in terms of addressing MNCs’ tax avoidance, the
OECD Transfer Pricing Guidelines are unsound. All three case studies show up
their weaknesses. The solution to criticism, perfected by the OECD, is to keep
elaborating ever more technical details and guidance, providing a lucrative busi-
ness opportunity for tax consultancies and specialists to write lengthy docu-
ments that tax authorities and tax justice advocates must wade through.

Companies’ ability to manipulate and bamboozle, using tools created by the
OECD, often under corporate influence, must be removed. The OECD’s role in
corporate tax issues is already discredited, and a United Nations process is un-
derway. This report offers additional reasons to move tax discussions into this
new space.

Fundamental changes to tax systems for MNCs are needed. Unitary taxation with
formulary apportionment is the foremost proposal that has gained traction. It
aims to align MNCs’ reported profits with their genuine economic activity and

to reduce opportunities for tax avoidance by taxing them as single entities. To
achieve this, it takes an MNC’s total worldwide profit and distributes this profit
between the jurisdictions where the company does business, based on real-world
metrics such as payroll, tangible assets, and sales. This would effectively limit
profit shifting and put a halt to global corporate tax avoidance.
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While tax avoidance has been well documented
over the past decades, various aspects of how
companies accomplish tax avoidance remain
opaque and hidden from the public. Among the
most significant of these is transfer pricing.
Transfer pricing is an accounting system
whereby multinational corporate groups price
internal transactions between their separate
business entities.

A corporate group’s transfer pricing practices can determine where it accounts
for its profits or losses. If a group abuses the practice, it can use transfer pricing
to decide whether it ends up reporting profits according to where the substance
of its business occurs, or if it instead reports profits in jurisdictions where it can
take advantage of the lowest tax rates. See Box 1 at the end of this Introduction
for more on transfer pricing.

The Tax Justice Network estimates that transactions within corporate groups ac-
count for more than a third of all international trade, worth trillions of dollars a
year.2 Much of the pricing of these transactions happens through the practice of
transfer pricing.3

This report exposes how one multinational corporation (MNC), the oil company
Shell, uses the system of transfer pricing. The report comprises three case stud-
ies that provide insight into the essential weaknesses of transfer pricing from
the perspective of tax fairness, and how MNCs can abuse transfer pricing to shift
their profits to tax havens like The Bahamas and Switzerland.

The Shell Files

This report is based on analysis of documents acquired from Shell’s servers. In
December 2020, hackers infiltrated Shell’s file sharing application.* In March
2021, Shell released a statement acknowledging the hack and stating that it

had “addressed the vulnerabilities”.5 However, by then the hackers had posted
the data to the dark web,® from where Distributed Denial of Secrets (DDoS),” a
non-profit organisation that specialises in publishing leaked and hacked datasets
in the public interest, retrieved it. DDoS made the documents available to down-
load, after which the Organized Crime and Corruption Reporting Project (OCCRP)
authenticated and indexed them and made them available for analysis.

The Shell Files hack comprises approximately 200,000 documents, including
emails, confidential transfer pricing reports (which Shell usually shares only
with tax authorities), millions of transactions described on Shell’s general ledger,
and much more.
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SOMO has decided to use data obtained through hacking because we believe that
what the Shell Files expose is of significant public interest. An additional consid-
eration is the persistent opacity of MNCs like Shell about their transfer pricing
arrangements. There is no publicly accessible way to find out what is disclosed in
the Shell Files.

While the scope of global corporate tax avoidance is well documented — costing
societies approximately $ 350 billion per year® — the methods corporations use
to avoid paying their fair share of tax are often unknown. The Shell Files provide
unprecedented insight into how Shell uses — and can abuse — transfer pricing to
shift its profits to low-tax jurisdictions.

Tax avoidance and the means by which it is accomplished have serious implica-
tions for the public in all affected countries, as the practice denies governments
revenues needed to fund vital public services. Exposing the mechanics of transfer
pricing will help close loopholes that have enabled unjust corporate enrichment
at the expense of society for too long.

SOMO informed Shell in advance of publication that we would use the data ob-
tained from its servers. We also gave Shell the opportunity to review the findings
in this report, and we put additional clarifying questions to the company. Shell’s
response did not answer most questions we posed but is nevertheless reflected in
this report.

Publication of underlying documents

To accompany this report, SOMO is publishing three of the transfer pricing re-
ports that underlie our findings, both to be transparent about the evidence sup-
porting our analysis and because of their public interest importance. We have
taken care to publish only what is needed to support our analysis and conclusions
and to redact all personal and non-essential information.

Tax avoidance and profit shifting explained

MNCs that use tax havens to avoid taxes generally do so by shifting their profits
to these low-tax jurisdictions, away from subsidiaries in jurisdictions that levy
higher taxes. Corporate groups shift profits by creating financial flows between
affiliated subsidiaries. To do this, MNCs often establish subsidiaries in low- or
no-tax jurisdictions where there is no clear business rationale for the subsidiary
to be there. This is the case with subsidiaries in well-known tax havens such as
the British Virgin Islands and The Bahamas. MNCs may also have subsidiaries in
low-tax jurisdictions where there are legitimate and defensible business opera-
tions and then shift additional profits to these subsidiaries to reduce the tax lia-
bilities of subsidiaries in higher-tax jurisdictions.

In either case, the core mechanics of tax avoidance involve subsidiaries in high-
er-tax countries making payments to entities located in low-tax jurisdictions,
thereby reducing their tax liabilities. These payments usually take the form of
interest on loans, royalties for intellectual property (IP) rights, and payments for
goods and services.

The Shell Files: Exposing how corporations can use transfer pricing to avoid taxes
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Since these transactions occur between subsidiaries of the same corporate group,
the parent corporation can structure and price them to shift profits to whichever
subsidiary is taxed at a lower rate. The outcome is that the corporate group as

a whole, which owns all the subsidiaries, pays less tax overall.® Total resulting
global corporate tax avoidance currently amounts to an estimated S 347.6 billion
a year.”

The main sign of profit shifting to a low-tax jurisdiction is high profits that do
not appear to relate to real economic activity in that jurisdiction. Generating
profits through loans, the licensing of IP rights, and provision of services does
not require many personnel or significant production facilities. The subsidiar-
ies MNCs use to avoid taxes often employ relatively few people and own limited
fixed tangible assets. Their profits are often self-evidently out of proportion to
the size of their operations.

The three case studies in this report refer to the average profit specific Shell sub-
sidiaries generate per employee. We compare this metric to the average profit per
employee of the Shell group overall. The underlying assumption is that, while
profits generated per employee will vary, significant outliers — such as cases
where average profit per employee of a subsidiary is over 100 times greater than
the average for the group — indicate artificial profit shifting.

The ‘profit per employee’ metric is widely used in tax justice work to assess
whether the profit an MNC reports aligns with the actual work it undertakes in
a specific jurisdiction, or whether it is artificially shifting profits to avoid tax.
Profit per employee is a useful metric because employment data is generally a
reliable indicator of economic reality and not easily manipulated; also, since the
start of country-by-country reporting in the European Union,* high-quality in-
formation on this is now publicly available.”

There are variations on the ‘profit per employee’ metric, and it is often used
alongside other indicators in tax justice analysis that seeks to establish whether
profit is being reported where it is really generated.’

Tax avoidance and the climate crisis

The erosion of public finance through corporate tax avoidance is especially sig-
nificant today, considering the global climate crisis. Shell has played a significant
role in creating the climate crisis. The Carbon Majors database ranks Shell ninth
among 180 companies and governments in terms of total historic CO2 emis-
sions.!* Shell is estimated to account for approximately 2 per cent of all global
CO2 emissions relating to fossil fuels and cement since 1751.5

The climate crisis is having a devastating impact on human life. To mitigate cli-
mate change, and to adapt to the damage it has already brought about, govern-
ments need to raise substantial public finance. The 2024 UN Climate Conference
agreed that governments will need to raise $ 1.3 trillion per year to tackle the cri-
sis, representing a 13-fold increase compared to current commitments.*

Putting an end to the tax avoidance schemes this report identifies, and ensuring
that companies like Shell pay their fair share of tax, can play an important role in
closing the climate finance gap.

The Shell Files: Exposing how corporations can use transfer pricing to avoid taxes
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Report structure and approach

This report consists mainly of three case studies describing different transfer
pricing issues within the Shell group of companies. All three cases are based on
analysis of the Shell Files dataset. Each case study contains a description of the
methodological approach specific to it.

The first case study considers how Shell shifts profits to its oil trading subsidiary
in The Bahamas, likely to the detriment of tax revenues for Brazil and Nigeria.
The second case describes how Shell has located the IP rights to its trademarks
within a low-taxed Swiss subsidiary. The third case provides insight into how
Shell subsidiaries in the Netherlands and the United Kingdom have provided ser-
vices to the Shell group at cost.

Following the case studies, a further chapter considers the efficacy of the OECD
Transfer Pricing Guidelines, and the report’s Conclusions sum up our findings
and make recommendations concerning unitary taxation with formulary
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apportionment that we commend to national governments, the European Union,
and the OECD - which has been the main institution involved in setting up
international rules and guidance on transfer pricing.

Box 1. Transfer pricing in more detail

MNCs - business organisations that own and control the production of goods and/
or delivery of services in more than one country — are major actors in the global
economy. They are responsible for over 30 per cent of the world’s gross domestic
product and a quarter of global employment.”

MNCs operate in an integrated manner, as single organisations with a shared
corporate strategy and economic direction under common ownership. Yet although
they function as a concerted economic group, each MNC comprises legally separate
entities that often trade goods and services with each other. Such trades are known as
intra-group transactions between related parties.

The prices and conditions of transactions between unrelated parties — entities that
have their own independent economic interests and belong to different corporate
groups — are set based on market dynamics and the self-interest of each entity
involved. Related parties engaging in intra-group transactions, however, operate
differently. They ultimately have the same shared economic self-interest, as they are
part of the same MNC. This means that the pricing of transaction between them is not
based on standard commercial considerations and can be established based on how
the MNC group as a whole will benefit.

In an attempt to regulate intra-group transactions, governments developed and
gradually adopted transfer pricing guidance during the second half of the twentieth
century. Today, under the aegis of the OECD, the transfer pricing system comprises
rules and methods for pricing intra-group transactions that most of the world'’s
major economies broadly apply.

The system relies on comparing intra-group transactions with transactions between
unrelated parties, with the view that that the price agreed between related parties
should be the same as, or similar to, the price agreed in a comparable transaction
between unrelated parties. From the perspective of an MNC, the transfer pricing
system in effect establishes rules for allocating profits within the group among the
different countries in which its business activities take place.

This approach to transfer pricing — based on trying to get related subsidiaries to price
intra-group transactions as if they were unrelated - is known as the arm’s length
principle (ALP).

The ALP seeks to identify comparable transactions in the open market and use them
as benchmarks to price intra-group transactions. This approach ignores fundamental
aspects of how MNCs operate that make comparisons to open market operations
unfeasible or unrealistic — such as shared functions between group subsidiaries,
economies of scale, and synergies resulting from integration. The transfer pricing
system’s efforts to address these issues has led to a complex set of processes and
rules.

The ALP prescribes that, to identify a comparable transaction approximate to the intra-
group transaction, the MNC needs a detailed overview of the functions performed,
assets used, and risks assumed by the different entities in an intra-group transaction.
This is known as a functional analysis and seeks to assess the exact conditions of the
transaction and define the most appropriate approach to identifying a benchmark
transaction.

The Shell Files: Exposing how corporations can use transfer pricing to avoid taxes
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To identify and select comparable transactions for use as benchmarks, the OECD
has established five methods through its Transfer Pricing Guidelines.”® The OECD
Guidelines have had wide influence and been incorporated into some national laws.
The five methods fall into two categories:

- Traditional transaction methods rely on actual transactions and directly compare
the terms and conditions of the intra-group transaction with those of unrelated
parties in comparable transactions. This category comprises the comparable
uncontrolled price (CUP) method, the cost-plus method, and the resale price
method (RPM).

- Transactional profit methods rely on assessing net operating profits of intra-group
transactions and comparing them to those of unrelated parties in comparable
transactions. This category comprises the transactional net-margin method
(TNMM) and the profit-split method (PSM).

Irrespective of these methods, the transfer pricing system is unable to provide a fair
solution to intra-group allocations related to shared functions — including research
and development, finance, and central services like IT and human resources. This is
best exemplified by hard-to-value intangible assets, such as intellectual property

and industrial patents. Due to their unique nature and ease of mobility, and the use of
group synergies for their development, intra-group transactions involving these assets
have no natural comparable equivalent in the open market.

While the system can at times deliver clear comparables for simple transactions,

its application becomes increasingly challenging as the complexity of transactions
rises. Currently the ALP often delivers a scope of acceptable prices instead of a single
answer in such complex scenarios. This presents MNCs with a choice of approaches
for allocating profits among subsidiaries in line with their overall fiscal strategy. In
effect, the transfer pricing system encourages MNCs to create complex structures and
transactions that enable them to plan and control how much tax they pay and where,
and thereby to minimise their tax liability.

The Shell Files: Exposing how corporations can use transfer pricing to avoid taxes
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Most people know Shell — formerly called Royal
Dutch Shell — as one of the world’s largest oil
producers. Shell extracts petroleum around the
world, refines it, and then sells it to consumers
through its nearly 50,000 petrol stations.* What
fewer people know is that Shell also runs a large
trading operation, which buys and sells oil and
gas produced by Shell and its competitors.

Shell’s trading operations are spread around the world. According to its website
and its transfer pricing reporting, Shell’s traders operate mainly out of its offices
in Houston, London, Dubai, Rotterdam, and Singapore.?°,?! This case study pro-
vides information on one of the trading operations Shell does not highlight on its
website: Shell Western Supply and Trading (SWST) based in The Bahamas.??

SWST has operated in The Bahamas since 2018, when it moved there from Barba-
dos.” Between 2018 and 2023, the company employed an average of 37 staff, who
cover “all the crude trading activities related to West Africa and Latin America”.?*
These regions include significant jurisdictions for Shell in terms of oil produc-
tion, most prominently Brazil and Nigeria. Shell’s fields in Brazil have become
its single largest source of oil in recent years.?s Once SWST has acquired Shell’s
oil from West Africa and Latin America, it sells it on to Shell’s refineries and to
third parties. Shell’s refineries process the crude oil and then sell it back to a
Shell trading company like SWST. The trading companies then sell the refined oil
to third parties or to Shell subsidiaries that either market it or use it to develop
chemical products.?®

In oil industry terms, The Bahamas is not an important jurisdiction. In 2022, the
country imported approximately $ 3.9 billion in refined petroleum and re-ex-
ported $ 1.3 billion’s worth.>” The country does not produce crude oil, and Shell
has no refining or manufacturing operations there.?® So why is SWST based in
The Bahamas?

There is one clear benefit to operating in The Bahamas: tax. The Bahamas is
widely recognised as a tax haven, a jurisdiction that provides foreign corpora-
tions with tax benefits and a high level of secrecy. It ranks eleventh in the Corpo-
rate Tax Haven Index, which is a ranking of countries most complicit in helping
MNCs underpay corporate income tax.? Until 2023, The Bahamas’ corporate in-
come tax rate was 0 per cent.

Shell claims that it does not use tax havens to avoid taxes on activities that take
place elsewhere. It states that its entities based in low-tax jurisdictions exist for
substantive and commercial reasons. Shell did not respond to SOMO’s request for
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information on what substantive or commercial reasons led the company to place
an oil trading subsidiary in The Bahamas.

Profit per employee in the Bahamas: an indicator
of profit shifting

Between 2018 and 2023, SWST’s 37 employees managed to generate $ 6.2 billion
in profits, roughly $ 168 million per employee, or approximately S 28 million
per employee per year.3° By comparison, the average annual profit per employee
across the Shell group was $ 270,000. Even in 2020, when the economic impacts
of COVID-19 led to Shell overall declaring a § 21.5 billion loss,?* SWST still gen-
erated an average $18.6 million profit per employee. This means that, between
2018 and 2023, Shell’s Bahamian employees have been 104 times more effective
at generating profits than their colleagues abroad. Shell paid $ 0 in corporate in-
come taxes on its § 6.2 billion Bahamian profits during those years.

We can compare this situation with the profit per employee data for other Shell
companies that SWST directly traded with. The general ledger that is part of the
Shell Files shows that, within the Shell group, SWST trades oil primarily with
oil-producing subsidiaries in Brazil and Nigeria and with trading subsidiaries in
the UK and Singapore. In these jurisdictions, the profit per employee ratio was
significantly lower than in The Bahamas.

Over the same period, as we saw above, Shell’s average profit per employee was
$ 270,000 per year. In Singapore — itself generally regarded as a tax haven3? —
profit per employee was $ 615,000, about 2.3 times the average across the Shell
group. Shell’s Brazilian subsidiaries reported losses in 2018-23, despite Shell’s
fields in Brazil having become one of its largest sources of oil in recent years.

In the UK, average profit per employee was $ 158,000 per year over 2018-23,
amounting to 0.6 times the Shell average. In Nigeria, profit per employee was

$ 439,000, or 1.6 times the average. Thus, profit per employee at SWST, at 104
times the average, was significantly higher than at Shell’s subsidiaries involved
in oil trading in other jurisdictions, which come out at between 0.6 and 2.3 times
the average.

This difference in profitability provides a clear indication that Shell shifted prof-
its to The Bahamas from operations in other jurisdictions. In SOMO’s view, it is
implausible that SWST’s small operation could generate such staggering profits
had it traded on an open market with unrelated trade partners.

However, SWST’s trading is not with unrelated companies. Its main trading
partners are also part of the Shell corporate group. In this context, the Shell
group’s overall tax considerations could be sufficient motivation to accept unfa-
vourable terms for trades with SWST. We explore below what such unfavourable
conditions look like, and which Shell subsidiaries are likely to have participated
in these trades.

Shell’s general ledger data shows which Shell entities SWST does most of its
trading with. In 2020, the available records show that SWST purchased crude oil
primarily from Shell subsidiaries in Brazil, Nigeria, Singapore, and the UK, before
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selling much of that oil to Shell trading entities in Singapore and the UK. Ac-
cording to the available data, approximately 60 per cent of SWST’s crude oil pur-
chases and 88 per cent of its crude oil sales by value were conducted with related
companies in these jurisdictions.

Having identified SWST’s main intra-group trading partners, we can now con-
sider what incentive each of these Shell companies has to shift its profits, de-
pending on whether they are located in higher- or lower-tax jurisdictions.

Shell Eastern Trading in Singapore, a major trading partner of SWST, enjoys tax
benefits under Singapore’s Global Trader Programme, which allows companies to
pay as little as 5 per cent in corporate income tax on trading income.33 Although
not as low as The Bahamas’ 0 per cent, Singaporean’s tax rate arguably dimin-
ishes the incentive to shift profits from Singapore to The Bahamas.

Looking at the other Shell entities with which SWST trades, however, there is a
clear incentive for profit shifting. Shell Trading International in the UK paid ap-
proximately 20 per cent in corporate income tax in 2020.34 The Shell Files do not
contain information on effective tax rates for Shell’s Brazilian and Nigerian sub-
sidiaries. However, in 2020, the statutory corporate income tax rate in Brazil was
34 per cent and in Nigeria upwards of 50 per cent.3

How much profit did Shell shift to SWST?

Shell describes SWST as a risk-taking entrepreneur that is compensated accord-
ingly.3¢ This designation is linked to the OECD Transfer Pricing Guidelines, which
allow corporate groups to attribute certain characteristics to companies involved
in intra-group trading. In the context of SWST, this appears to mean that Shell
has defined oil trading as a high-risk activity, and as a consequence SWST is able
to capture more profit in intra-group trading. However, given that a substantial
part of SWST’s business is trading oil (a commodity that may experience price
volatility but is in demand and generally profitable) with sister companies, the
level of risk SWST takes is questionable. We address this issue later in the report.

SOMO has analysed the average profit per employee of some of Shell’s other
trading subsidiaries for comparison with SWST. These companies are presuma-
bly also “risk-taking entrepreneurs”, since they carry out much the same work.
Shell’s main trading subsidiaries are in the Netherlands, Singapore, the UK, the
United Arab Emirates, and the United States.3” Based on the available data, SOMO
has looked at Shell’s trading offices in the Netherlands and the UK.

For Shell Trading Rotterdam in the Netherlands, financial information was avail-
able for 2015-18. During this period, average profit per employee for Shell’s
Dutch subsidiary was $ 1.5 million per year, which is approximately 10 times the
Shell average for the same period (S 155,000).3% For Shell Trading International
in the UK, annual accounts were available for 2015-2020. Over this period, av-
erage annual profit per employee was USS$277,000, around three times the Shell
group average for the same years (US$94,000).3

To shed light on how much profit may have been shifted to SWST, we can con-
sider a range of scenarios based on profits per employee. While a relatively crude
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metric, this provides a way to compare different Shell subsidiaries. One reasona-
ble assumption would be that SWST’s profit per employee ratio would be similar
to that of its Dutch trading subsidiary, that is, 10 times the Shell average. This
would mean that SWST’s 37 employees would have generated about $600 million
in real profits between 2018 and 2023. Following this assumption, the remaining
$5.6 billion in profit reported by SWST was actually generated by other Shell en-
tities and shifted to SWST in the Bahamas, where it paid no tax.

Even if we made a far more generous (and yet inexplicable) assumption that
SWST’s profit per employee was 30 times a greater than the Shell global average,
this would lead to $ 1.8 billion in profits attributed to SWST, and mean Shell had
shifted $ 4.4 billion in profits to The Bahamas.

There is no legitimate reason or logical explanation for why a Bahamas-based
trader would be so much more profitable than a Dutch-based trader in the same
commodity. In communication with Shell, SOMO stated that we believe SWST is
located in The Bahamas for tax reasons. Shell denied this but offered no explana-
tion for either the choice of The Bahamas as a location or the scale of profits. The
company stated that the other trading companies we used for comparison were
materially different in function, portfolio, cost structure, and commercial role,
and that the comparison did not reflect how value is generated in crude oil trad-
ing markets.

Our analysis does not suggest that crude markets generate value based on an
employee metric, only that a comparison of profits per employee across a cor-
porate group highlights questions about the different profitability of entities in-
volved in the same business. SOMO is asking the questions. Shell has not provid-
ed any answers on the substantive points.

The cost of SWST's tax avoidance

Based on Shell’s general ledger data, any profits shifted to SWST are likely to
have come from its intra-group trading partners in Brazil, Nigeria, and the UK.
In the 2018-23 period, the statutory tax rates applicable in these jurisdictions
varied substantially. The corporate income tax rate in Brazil was 34 per cent, in
Nigeria 50 per cent, and in the UK 19 per cent or 25 per cent depending on the
year.

If we assume that SWST could legitimately claim its profit per employee was 10
times the Shell average, then, as noted above, this would mean an estimated $5.6
billion in profit shifted to SWST. If this amount had been taxed at the prevail-
ing UK rate (the lowest rate in the three affected jurisdictions), Shell would have
incurred a $ 1.2 billion tax bill. Had the profit been taxed in Nigeria (highest tax
rate of the three), Shell would have had to pay $ 2.8 billion in tax.

While these assumptions are imperfect, they are more credible than the sugges-
tion that a small subsidiary in The Bahamas achieved profits per employee 104
times higher than Shell’s average. The illustration provides an indication of the
scale of tax avoided: between $ 1.2 billion and $ 2.8 billion, lost collectively by
Brazil, Nigeria, and the UK.
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Box 2. The source data: Shell’'s WONA Crude Trading & Supply
Report

One of the primary sources of information for this case study is a 2019 transfer pricing
report SOMO encountered in the Shell Files. Its full name is the WONA (which stands for
World Outside North America) Crude Trading & Supply Global Transfer Pricing Report,
and it details how Shell has structured its pricing of crude oil in intra-group trades
everywhere outside North America.

The report describes how Shell priced a set of transactions between group companies,
following the OECD’s Transfer Pricing Guidelines.

For this case study, we have supplemented findings from the WONA report with
general ledger data from the Shell Files and with publicly available data from Shell’s
country-by-country reporting and Shell subsidiaries’ annual accounts.

Orchestrated profits for Shell’s traders

Shell describes in its transfer pricing documentation how its oil production com-
panies and refineries do not interact with oil markets directly. Instead, Shell’s
trading companies, including SWST, buy all the oil they produce (crude and
refined) and then sell this oil to downstream Shell subsidiaries or on to inter-
national markets. Its trading companies, Shell argues, have the expertise and
capacity to profit from price differences between markets (‘arbitrage’ opportu-
nities), hold on to oil when prices are low, sell oil when prices are high, and im-
prove oil blends, all to maximise profits for Shell.

Shell reports that its trading companies maximise their profit margins when op-
erating on global oil markets and when engaging in intra-group oil trades.4 This
is in line with the arm’s length principle (ALP), which requires affiliated compa-
nies to treat one another as though unrelated when they enter into commercial
transactions. Their trading counterparts — Shell’s oil- producing and oil-refining
subsidiaries — supposedly also aim for profit maximisation.

The way Shell structures its intra-group trade, its oil production and refining
companies — which Shell refers to as its operating companies (“OpCos” in the
language of its transfer pricing reports) — are compensated for the oil they pro-
duce when Shell’s traders acquire it at an adjusted market price.# The traders
then generate profits by identifying opportunities to resell that oil at a higher
price. Within this dynamic, the traders possess all relevant supply chain and
market expertise, and decide when oil needs to be bought from or sold to the Op-
Cos.

Although this may sound reasonable at face value, oil markets are volatile, as
Shell notes in its transfer pricing documentation.4? Therefore, identifying the
correct time to buy or sell oil has an important impact on the profit margin a
company can achieve. Information on oil markets and on how prices are expected
to develop is essential for any company in the sector intent on maximising its
profit margin.

In trades between Shell’s trading subsidiaries and its OpCos, however, Shell
has organised its operations so that only the traders are deemed to possess this
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information. Therefore, instead of simulating a situation of two companies
trading in an open market, Shell’s structuring appears to empower its traders to
set up trades to benefit their profit margin at the expense of its oil production
and refining companies. These latter depend entirely on their trading partners to
determine the timing and pricing of transactions.

In an open market, no company looking to sell crude or refined oil would allow
its trading partners to unilaterally prescribe the terms of trade, nor would

they depend on their trading partners’ information in determining acceptable
conditions for the sale of their oil. This practice therefore seems entirely unlike

Nassau, The Bahamas. Photo by Yash Mannepalli via Unsplash.
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business taking place at arm’s length in an open market. Any oil producer
dependent on its buyers to determine when and at what price it should sell its
oil is unlikely to generate significant profits. In this intra-group arrangement,
limiting profits for its oil-producing and refining companies and increasing
profits among its traders appears to be exactly what Shell has orchestrated.

This has the added advantage for Shell that, while oil production is immobile
because it must take place where the resources are found, trading activities can
be located almost anywhere. This enables MNCs like Shell to attribute very high
levels of profit to trading affiliates located in jurisdictions with low or zero tax,
like The Bahamas.

Transfer pricing: you ask, we deliver

In its transfer pricing documentation, Shell describes how it prices intra-group
trade in oil. It uses the comparable uncontrolled price (CUP) method, one of five
transfer pricing methods.4? This requires the related companies to compare their
transaction with similar transactions between companies not related to one an-
other. In the case of SWST buying oil from a related company, it would have to
compare its purchase price to a purchase of a similar amount of oil of similar
quality within the same timeframe. This comparable transaction could be either
between SWST and a non-Shell oil supplier or between two non-Shell companies
intertrading oil.

The price that emerges from analysis of comparable transactions then becomes
the starting point for assessing the price charged in the intra-group transaction.
The next step is to determine how this price should be adjusted up or down based
on what each party contributes to the transaction. This is done through what is
called FAR (functions, assets, and risks) analysis, which assesses the functions

a company performs, the assets it possesses, and the risks it bears with relation
to the transaction under review.4 FAR analysis is supposed to provide insight
into the extent to which each party to the transaction creates economic value and
therefore the share of taxable income it should generate from the transaction.

This is where difficulties set in — because there is no objective way to assess
what leads to the creation of economic value, or of how such economic value
should be attributed to contributing parties. Through FAR analysis, the OECD
asks companies to assign to their own subsidiaries the economic value they cre-
ate. By assessing the number of functions, assets, and risks each party carries
to a transaction, and then assessing the economic significance of each of these,
MNCs supposedly can divide profits flowing from the transaction between the
trading subsidiaries.

Functions, assets, and risks are hard to compare. For example, what is the rel-
ative value of a function like ‘governance and assurance’ when compared with,
say, ‘arbitrage risk’ (that is, the risk that oil prices in the destination market are
not significantly higher than the purchase price of the oil)?

These are just two of the 22 functions and risks Shell ascribes to its oil-trading
subsidiaries. Following the logic of FAR analysis, Shell needs to determine the
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economic significance of each of these, then do the same for the OpCo involved in
the trade, after which it can compare the relative economic value of each party’s
set of functions, assets, and risks. Once it has done this, the relative economic
value of each party’s contribution to the transaction would allow it to determine
the price of the transaction, and the resulting division of profits. At each step

of the way, the outcome of FAR analysis depends on assessments made by the
company that will pay tax in the relevant jurisdictions. There is clear potential
for conflicts of interest in how the FAR analysis is done. In effect, FAR analy-
sis’s subjective nature means MNCs have substantial discretion to assign profits
where they are taxed the lowest.

Shell’s transfer pricing report provides a FAR analysis that distributes functions
and risks between its trading companies and its OpCos.% The assets of commod-
ity trading parties are, according to Shell, irrelevant to the transaction. Shell
describes how in most intra-group oil trades its trading companies operate as
“proprietary traders”. When they do, all functions performed and risks assumed
related to the oil transaction are attributed to them, and none appear to be at-
tributed to the oil-producing and refining companies they trade with.

Essentially, Shell argues that SWST’s market insight, and its capacity to sell oil
of the right blend in the right place at the right time, are what generate the most
value for the Shell group as a whole.4® Through this FAR analysis, the company
attributes much less economic value to the production of the crude oil. In a short
text below Shell’s attribution matrix (Figure 1), the company mentions how Op-
Cos will also “perform certain functions and bear certain risks in regard to these
crude transactions”.4” However, none of these functions or risks are specified,
and none are included as part of the FAR analysis. Judging from the transfer
pricing report, this would mean that, in crude oil transactions, the vast majority
of profits would accrue to the traders.

This lopsided attribution of economic value aligns with the profitability figures
described above. If Shell attributes all functions and risks to SWST instead of to
its oil-producing companies in Brazil and Nigeria, it is no surprise that its profits
are likewise attributed predominantly to SWST. This would explain why SWST

is so immensely profitable, while the oil-producing and refining companies it
trades with are not.

While Shell states that its trading companies generally operate as “proprietary
traders”, under some specific circumstances they can also act as “service provid-
ers”. In these cases, the trading companies do not take a leading role in setting
up transactions, but instead act as an intermediary for trades mandated by Shell
oil-producing or refining subsidiaries.4® In these cases, both parties perform
functions relevant to the transaction.4® Risks are said to be borne primarily by the
OpCos, which assume all risks involved with the trade (including market, ship-
ping, contract performance, and price risks), except for foreign exchange risk,
which is shared evenly between the trading partners.>° However, Shell’s transfer
pricing report indicates that in most of Shell’s intra-group oil trades®' its traders
operate as proprietary traders. As noted above, given the attribution of functions
and risks,>2 most profits likely accrue to the traders.
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Figure 1. Screenshots of Shell’s proprietary trading functions and risks matrix and
its service provider functions and risks matrix®

Table 2: STC’s Proprietary Trading Function and Risk Matrix for erude transactions

FUNCTIONS PERFORMED STC
Establish and review risk and pesition limits X
Market research, establish and continually review the markets X
Sources cmde oil nternationally X
Negotiate and execute buy or sell trades X
Risk Management X
Complance with regulatory requirements X
Gorvernance and assurance X
Contracting strategy, advice and documentation X
Planning and co-ordination X
Settlement, middle and back office functions (including Letters of Credit, credit and debtor <
control)

Support functions (IT, HR, Finance and Treasury etc.) X
Procures and pays for storage if requured X
Shipping and logistics (depending on contract terms) X
RISKS ASSUMED STC
Market risks — e.g cmde demand or supply falls with an impact on STC’s revenues X
Price risks — e.g: risk of low or negative margins on buy/sell deals or adverse oil price x
movements on inventory.

Asbitrage nsks e.g. where export pace i supply country is not sufficzently higher than that <
m demand counntry

Contract Performance risk and other contract risks — e.g. risks that connterparty may not X
deliver or take the volume contracted, delays, contract specifications not met

Exit risk — risk of not able to sell all stock and cost of closing out exposures X
Less than optimal sk management (or logistics depending on trade terms) X
Credit risk — risk that the buyer might not pay or that the seller might be in breach and x
cannot pay damages

Foreign exchange risk — e.g. cost base not denominated in USD X
Shipping risks e.g | denmrrage and oil loss nsk (physical trades only, potential liability will <
depend on terms of trade for buy or sell transaction)

Table 3: Services Provider Function and Risk Matrix — Crude Transactions

FUNCTIONS PERFORMED STC | OpCo
Procurement of crude

Specifies refinery requirements for crude X

Supplies information crucial to the evaluation of crude cargoes X

Liaison potential crude cargoes to be supplied X X

Advises market-related transfer prices for crude X

Mandates cargoes to be purchased X

Sources, negotiates and enters into (term or spot) procurement contracts with suppliers %

(related or unrelated) with approval of OpCo

Crude quality monitoring e g. check APT (American Petroleum Institute gravity) and - o

sulphur levels at load port; check for oil losses at disport (depending on contract terms) -

Arranges for freight, insurance B

Sells crude to OpCo under back-to-back arrangement including crude price and other X

costs

Buys crude from STC under back-to-back arrangement including crude price and other x

costs -
Crude Storage

Provides crude storage facilities at the refineries/depots and pays for storage (post <

acquusition) -
Other Services

Hedging activities in respect of the crude supplied X

Determines the need for hedging activities in respect of the crude acquired and other x

stocks -
RISKS ASSUMED STC | OpCo
Market risks — e g crude demand or supply falls X
Price risks — e.g. risk of low or negative margins on buy/sell deals or adverse oil price <
movements on inventory -
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The two different models for attributing functions and risks in Shell’s in-
tra-group oil trades show the malleable nature of the transfer pricing system.
There is a substantial element of ‘pick and choose’, with limited logic for why
one approach is used over another. Shell’s transfer pricing report is the primary
document that should explain its approach to tax authorities, yet it provides no
clear rationale for which circumstances warrant the use of one model over the
other. The company merely notes that sometimes an OpCo will mandate a trans-
action, requiring the trader to act as a service provider, while in all other trans-
actions the traders operate in a proprietary manner.

Responding to SOMO’s request for comment on this research, Shell stated that
SWST bears risk in the oil trading it does, and is remunerated accordingly, in line
with the OECD Transfer Pricing Guidelines. The company states that it has trans-
parently discussed this with relevant tax authorities, although it does not specify
which tax authorities.

The OECD Guidelines: open to interpretation

As noted above, Shell defines its traders sometimes as “proprietary traders” and
sometimes as “service providers”. The choice has significant implications. How-
ever, the OECD Transfer Pricing Guidelines do not provide any meaningful guid-
ance on this.

Shell’s interpretation of the OECD Guidelines allows it to attribute outsized por-
tions of the group’s economic value and profits to SWST. This gives rise to the
question: what is economic value and how is it created? Judging from Shell’s
attribution of profits, it would seem that SWST’s 37 employees and their trad-
ing activities are how the group’s oil business creates economic value. But what
about the oil fields, the refineries, and the many employees who work there?
Would SWST be able to generate $ 28 million of profit per employee per year in
the absence of the market information and expertise the rest of the Shell group
provides? In the OECD’s parlance, such contributions would be ‘synergy benefits’
arising from synergies between members of the same corporate group.

In a forthcoming publication, professor and tax law expert Jan van de Streek re-
views Shell’s tax practices as exposed by the Shell Files.54 He asks whether Shell
ignores contributions of other Shell companies in attributing such a large por-
tion of its profits to SWST, and whether in doing so Shell runs afoul of the OECD
Guidelines, which require concerted group action that creates synergy benefits to
be compensated properly.

The fact that the OECD Guidelines provide space for alternative interpretations
that can result in significantly different outcomes from a tax perspective is a
critical shortcoming. It also means that the guidelines can be used to give an im-
primatur of legitimacy to profit shifting and tax avoidance. In the case of SWST,
SOMO considers that the core facts — the immense apparent profitability of a
small subsidiary located in a tax haven — speak for themselves. What the Shell
Files reveal is the complex mechanics and justifications that allow a company
like Shell to claim it has acted in line with the OECD Guidelines.
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How far has Shell’s interpretation of the OECD Transfer Pricing Guidelines ena-
bled it to shift profits to The Bahamas? Nobody can say for certain. But, by un-
packing the approach visible in the Shell Files and running hypothetical scenar-
ios grounded in Shell group data, we see that Shell may have shifted up to $ 5.6
billion in profit from its subsidiaries in higher-tax jurisdictions to SWST in The
Bahamas, which had a zero per cent tax rate in the period under review.

In its response to SOMO’s findings, Shell stated that SWST’s tax position has
been discussed with relevant tax authorities. Shell also denied that the location of
SWST in The Bahamas is for tax planning reasons and also noted that The Baha-
mas adopted the global minimum tax rate of 15 per cent in 2024.
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St. Michael, Zug, Switzerland. Photo by Alvin Lim via Unsplash.

Shell's Swiss
trademarks




Shell has done business in Switzerland for
over a century. Today, the company operates
hundreds of petrol stations there,: and
markets bitumen and aviation fuels. Shell
has also centralised some general corporate
functions in Switzerland, including its self-
insurance services and intellectual property
(IP) management.» This case study details
the workings of Shell’s IP management in
Switzerland, and the tax avoidance questions it
raises.

Much of Shell’s IP - its trademarks and patents — is held and managed by Shell
Brands International AG (SBI), a subsidiary set up in the Swiss canton of Zug in
2003.58 In 2005, Shell initiated ‘Project Prince’, an effort to centralise its IP in
one location. Before then, ownership of its IP was spread over various operational
subsidiaries, which Shell claims led to a lack of focus in its brand management.
Shell therefore moved the rights to most of its IP — all except that held in South
Africa, Turkey, and the USA - to Switzerland.>°

SBI currently controls the registration for 21 patents and over 6,000 trade-
marks.5°,%! These include trademarks separately registered in many countries,
likely to ensure their legal protection in each. For example, SBI has registered the
trademark for Shell’s V-Power fuel in 30 jurisdictions, ranging from the Europe-
an Union to Cambodia and Mozambique.

Although SBI controls substantial IP, Shell did not develop much, if any, of its IP
in Switzerland. Only 0.1 per cent of its staff are employed in the country,®? and
the corporation’s approximately 19 research and development centres, which
are the main sources of its innovation, are all located outside of Switzerland.®3
This gives rise to the question: why did Shell move ownership of its patents and
trademarks to Switzerland?

Box 3. The role of intellectual property and royalties

Generally, when individual companies possess IP they can choose to use it themselves
— such as by marketing a product with a brand name they have the rights to — or
license the rights to that IP to other companies. When IP owners license the rights to a
brand or patent to another company, that company usually pays royalties in return.
The size of these royalty payments is supposed to reflect the value of the brand or
patent to its user.
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In the case of Shell's brands, this value could be, for example, the difference between
a petrol station selling diesel branded as V-Power versus diesel of the same quality
sold without a brand name. IP licensing transactions take place both within corporate
groups like Shell, and between different corporate groups.

Switzerland as a tax haven

Switzerland ranks as the world’s fourth largest enabler of corporate tax abuse,
according to the Tax Justice Network’s Corporate Tax Haven Index.# Like most
tax havens, Switzerland offers extensive tax benefits to MNCs willing to incorpo-
rate there. In particular, its effective corporate income tax rate is less than 8 per
cent. Together with cantonal and local taxes, the total tax rate ranges between
11.5 per cent and 20.5 per cent.% Switzerland also provides businesses with op-
portunities to conceal their financial dealings through financial secrecy provi-
sions and ranks second on the Financial Secrecy Index.%¢

The country is divided into cantons, all of which have their own tax rules. Among
these cantons, Zug offers some of the lowest corporate income tax rates. With-
in this canton, the city of Baar, where SBI is located, is said to be the most tax
friendly, charging companies only 11.85 per cent in corporate income tax.%?

This is reflected in Shell’s Swiss tax figures. Between 2018 and 2023 — the years
for which Shell has published tax data per country — the company paid an av-
erage of 8 per cent in corporate income tax on its profits attributed to Switzer-
land.%®

Box 4. The source data: Royalty Fees Transactions local
transfer pricing reports

Some of the analysis in this case study is based on local transfer pricing reports called
Royalty Fees Transactions, which SOMO encountered among the Shell Files. Each report
describes these transactions for a year in the 2014-17 period. These reports, which

are usually shared only with tax authorities, detail royalty payments made by two
Malaysian Shell subsidiaries — Shell Timur Sendirian Berhad and Shell Malaysia Trading
Sendirian Berhad — to Shell’s Swiss subsidiary, SBI.

These 90- to 120-page documents are written largely in legal jargon and provide an
expansive description of different aspects of the royalty transactions between the
Malaysian and Swiss subsidiaries. SOMO has published the latest available report
(from 2017) in redacted form on its website.

This low tax rate appears to have served Shell’s Swiss operations well. Over the
2018-23 period, Shell employed an average of 117 staff in Switzerland in nu-
merous different subsidiaries,® the two most prominent being SBI and Solen AG
— Shell’s self-insurance firm.”° Over the same period, Shell’s Swiss operations
accounted for $ 9.7 billion in profits, on which it paid $ 808 million in corporate
income tax. The average annual profit per employee in Switzerland for the same
period was about 51 times higher than Shell’s global average. This difference in
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profitability indicates that Shell may be structurally shifting profits to Switzer-
land to make use of the low tax rate it is subject to there.

Shell Brands International’s royalty income
explained

In 2017, a year before it started publishing annual Tax Contribution Reports,
Shell’s transfer pricing report stated that SBI received $ 477 million for the use
of its intellectual property (IP) rights. Of this, § 256 million came from different
Shell subsidiaries from around the world, excluding South Africa, Turkey, and
the USA. The 2017 transfer pricing report shows that, of this $ 256 million, $ 34
million was paid by two Malaysian subsidiaries, namely Shell Timur and Shell
Malaysia Trading.” There is no information on which other Shell subsidiaries
paid SBI for use of IP.

The remainder of SBI’s $ 477 million ($ 221 million) came from third par-
ties. These could be franchise holders running Shell petrol stations, or other
third-party companies employing Shell brands.”

In addition to paying SBI for the right to use the brands it holds, companies also
paid for using the wider Shell brand.” However, while SBI owns the rights to
most of Shell’s trademarks, Shell explains that the group’s subsidiaries collec-
tively own the rights to the wider Shell brand - including the group’s name and
its signature seashell logo.”* This raises questions: if the group collectively owns
the Shell brand, why are payments being made to this Swiss subsidiary for their
use? And if, according to the OECD Transfer Pricing Guidelines, SBI would need
to redistribute these profits among the rest of the group, is it doing so?

While it makes sense for royalties to go to one subsidiary, the fact that Shell is
allowed to select SBI in low-tax Switzerland to be the receiver of these royalties
is an example of how, even within global tax rules, companies have considerable
opportunity to allocate profit to low-tax jurisdictions. The vast majority of SBI’s
IP was not developed in Switzerland, and the rights to the wider Shell brand do
not belong to SBI, so why is this royalty income accruing in Switzerland?

According to the OECD Guidelines, subsidiaries can become the legal owners
and economic beneficiaries of IP despite not having created it, as long as they
compensate group subsidiaries.” In Shell’s case, subsidiaries could be com-
pensated by SBI, where SBI would function as a conduit for royalties within the
Shell group. Yet Shell has stated that SBI “is not a royalty pass-through enti-
ty”.7¢ Alternatively, compensation could have come in a form that did so, with an
arm’s-length-compliant purchase price for the IP SBI acquired from other Shell
subsidiaries. Shell told SOMO that “the intellectual property exploited by Shell
Brands International (SBI) has been developed or acquired by SBI in line with
applicable accounting standards and arm’s length principles”. The Shell Files do
not contain data that allows payments made for the IP to be analysed.

Based on available information concerning Shell moving its IP to a country where
it had relatively little economic substance, combined with the country’s status as
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a tax haven, the location of Shell’s IP in Switzerland is a red flag for profit shift-
ing and tax avoidance.

Benchmarking royalty rates

Since 2017, Shell says it has “utilized various third-party licensing agreements as
benchmarks”.?”” This means Shell looks at what third-party licensees pay for the
privilege of using SBI’s trademarks. It then uses these royalty rates as compara-
tors (comparable equivalents) for what Shell’s own subsidiaries should be paying
SBI. Third-party royalty payments seem like a good comparator for intra-group
royalty pricing, but how does this work in practice?

Zug, Switzerland. Photo by Tim Meyer via Unsplash.
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In general, the process involves analysing a sample of similar transactions, or
the profitability of companies that are similar to the parties undertaking the
transactions. This similarity is generally characterised by operating in the same
geographic area and the same industry. For example, an IT services provider
operating in the Netherlands would ideally compare its transactions to other IT
service providers in the same country. Because corporations do not communicate
publicly about the outcomes of their benchmarking practice, limited information
is available about the extent to which benchmarking manages to produce real
arm’s length prices.

However, economist Andrew Hughes has undertaken extensive empirical studies
simulating transfer pricing benchmarking, providing insight into the range of
arm’s length prices this produces.’® Reviewing 11 of these studies, academic and
former director of the US Inland Revenue Service Michael C. Durst looked at the
differential between the lowest and highest values in the range of prices identi-
fied by each study.”? He shows that, in most of the transfer pricing simulations
Hughes analysed, there was at least a 200 per cent difference between the lowest
and highest profit margin identified by benchmarking comparable transactions.

This means that, if a range of similar transactions by similar companies are
compared, and the least profitable company transaction generated a profit of §
10 million, the most profitable one would make a profit of $ 30 million. This is
clearly a very wide range that raises questions about the effectiveness, from a tax
justice perspective, of such third-party benchmarking processes. We discuss this
in more detail in Chapter 4.

Durst argues that a range with more than 25 per cent difference between the
lowest and highest values is already too wide to provide tax authorities with re-
liable information about a taxpayer’s reasonable arm’s length range.®° However,
the OECD Transfer Pricing Guidelines accept that any value in a benchmarking
analysis’s range satisfies the arm’s length principle.

While the opacity around transfer pricing practices makes proper assessment

of benchmarking impossible, the process is clearly open to broad interpretation
by companies. Where a company has red flags for tax avoidance, the way it may
abuse benchmarking requires more in-depth analysis. And this means companies
must be required to make transfer pricing processes and data public.

Box 5. Shell’s royalty pricing before 2017

Until 2017, Shell used a different approach to determine the royalties that other
companies should pay to SBI. According to its transfer pricing reports reviewed by
SOMO, Shell expected to secure 25 per cent of the profits of licensees as payment for
use of Shell's IP. Shell refers to this as a “profit split of 25%".%*

The reports show that in negotiations with third-party IP licensees, such as Shell
franchise holders, Shell aimed for a royalty rate equivalent to 25 per cent of the
licensee’s profits.83 To be clear: this 25 per cent royalty rate was not the outcome of
negotiations with third-party licensees but rather Shell’'s own negotiating target, which
it hoped third-party licensees would agree to. Shell’s transfer pricing reports also show

The Shell Files: Exposing how corporations can use transfer pricing to avoid taxes

32



that the company used a 25 per cent rule of thumb as part of its process to assess the
profit split it expected from affiliated and non-affiliated companies:

“The Shell approach for valuing intellectual property is a commonly referred to
approach for identifying ranges of royalty rates for the license of intellectual property.
As most typically stated, the rule maintains that the licensor of intellectual property
should receive a royalty equal to approximately 25% to 33.3% of the profits that derive
from any product utilising the intellectual property.”®

The 25 per cent rule prescribes that on average 25 per cent of the profits any individual
company generates are the result of the brands and patents the company uses.
Expert criticism of the 25 per cent rule abounds. It has been referred to as “junk
science”,® and the 25 per cent figure has been described as having been “seemingly
pulled out of thin air”.8®

Put together, Shell’s transfer pricing reports argued that these two metrics — Shell’'s
negotiating objective and the 25 per cent rule — provided support for pursuing a 25 per
cent intra-group royalty rate. As far as SOMO could identify, the OECD Transfer Pricing
Guidelines do not mention using negotiating objectives as suitable comparators to
determine an arm’s length price. The guidelines explicitly state that general rules

of thumb - like the 25 per cent rule — do not provide an adequate substitute for a
complete transfer pricing analysis.®”

Having used 25 per cent as the starting point for its royalty rates, Shell then adjusts it
down to 15 per cent to align with the nature of its business:

“The 10% difference between the starting point of 25% and the Retail [segment] profit
split weighting of 15% appears consistent with the contribution of the trademarks

to profitability, the activities performed by the business with respect to the use of
the trademarks and observed differences in assets functions and risks between the
[different licensing] arrangements.”88

Shell provides no further explanation in the transfer pricing reports of what these
contributions entail or how it reaches this conclusion.

Responding to SOMO’s questions about the discredited 25 per cent formula, Shell has
tried to distance itself, stating in July 2025: “We did not employ a rule of thumb for

the profit split of 25%.”*° However, as noted above, the 25 per cent rule is mentioned
prominently in the transfer pricing reports for the years 2014-17; and, together with
Shell's negotiating objective of 25 per cent, the rule is presented as the foundation for
assessing intra-group royalty rates in the respective years. When SOMO asked Shell
to clarify the mismatch between its claim that it did not use a rule of thumb and the
content of its reports, the company stated: “The rule of thumb was a concept used to
test the profit split.”° This is the profit split Shell decided should be 25 per cent, with no
known basis.

In a final exchange with Shell, the company stated:

“References to a ‘25% rule’ reflect a commonly cited valuation concept used as a
sense check within broader transfer pricing analyses, rather than a pricing method.
Final royalty outcomes are determined based on the specific facts and circumstances
and are adjusted to remain proportionate and conservative.”!

It is hard to reconcile Shell's most recent (March 2026) comments with its original
denial that the company used the 25 per cent rule.
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Origins of royalty income: Canada, Germany, the UK, and
many other countries

Two main questions arise with regard to transfer pricing and the royalty income
SBI gains as the legal owner of much of Shell’s IP. First, are the Shell entities
that pay SBI for the use of IP paying a fair, arm’s length price? Second, as SBI did
not create much of the IP, how does SBI compensate the Shell entities in other
countries that did so?

Judging from the transfer pricing reports, it appears that Shell subsidiaries that
control the group’s petrol stations have been the primary payers of intra-group
royalties to SBI. There are 47,000 petrol stations globally branded as Shell, of
which third-party franchise holders manage an unknown proportion.®? In many
major markets, Shell appears to both own petrol stations and license its brand to
franchise holders.

The main countries that host Shell petrol stations are, in descending order: Ger-
many, Canada, the UK, the Philippines, Malaysia, Australia, Argentina, Thailand,
Pakistan, and the Netherlands (as noted above, the USA, Turkey, and South Af-
rica do not obtain licences from SBI).% The Shell subsidiaries that control its
petrol stations in these countries are likely to be the source of much of SBI's in-
tra-group royalty income.

If the royalty income now attributed to SBI for use of its trademarks were instead
attributed to one or several Shell research and development centres — where the
company develops new IP — this income would likely also be taxed at a higher
rate. Shell’s R&D centres are located in 11 countries, of which only one has a tax
rate below 8 per cent.?> The R&D centres most prominently listed on Shell’s web-
site are located in India, the Netherlands, and the USA,? with statutory corporate
income tax rates of 34.9 per cent,’ 25.8 per cent,* and 21 per cent?® respectively.

Responding to SOMO’s questions on the transfer of IP to SBI and Switzerland,
Shell stated that “the transfer of Shell’s trademarks to Switzerland, Shell Brands
International (SBI), and the subsequent payments for the use of these trade-
marks, have been fully and transparently discussed with the relevant Tax au-
thorities in 2005 and beyond”.'® Shell did not specify which tax authorities it had
engaged with.
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Shell has close ties to government officials
in the Netherlands and the UK, the countries
that gave birth to Royal Dutch Shell, and the
company’s headquarters have always been in
one or the other of these countries.

Until 2020, the Dutch Ministry of Foreign Affairs and Shell had an employee
exchange programme to increase collaboration.!*! After Shell relocated its
headquarters to the UK in 2022, the UK Foreign Secretary announced a
controversial scheme to exchange staff between the Foreign, Commonwealth and
Development Office and Shell (as well as arms manufacturer BAE Systems).1%2

The Shell group has substantial operations in both the UK!*3 and the Nether-
lands,*4 ranging from oil and gas production to petrol stations, pipelines, and
research and development centres. Shell subsidiaries based in these two coun-
tries also provide significant business support services (such as IT and human
resources) and technical services (such as engineering and procurement) to the
wider Shell group. Shell calls these Dutch and UK service companies “ServCos”.

However, Shell does not generate much profit in the Netherlands or the UK,
when compared to its operations in other jurisdictions. In 2019, Shell admitted
that it had not paid corporate income tax in the Netherlands in years;'> and in
2023, Shell was expected to pay UK corporate income tax for the first time in five
years, following the introduction of the Energy Profits Levy when it made ex-
traordinary profits due to high gas prices.*

There are several reasons for this situation. In the Netherlands, the company
made use of a generous tax rule that allowed it to deduct foreign liquidation loss-
es from its domestic profits — a rule that has since been limited.*? In the UK, the
company argued that deductible investments it had made limited its profitability,
resulting in zero corporate income tax.'°®

But another reason is the way Shell has structured its intra-group services, pro-
vided from the UK and the Netherlands, in terms of profit and tax. Since at least
2002 to 2016/17, Shell subsidiaries in both countries provided their business
support and technical services to other Shell companies ‘at cost’, without any
profit margin. The result was that the service-providing subsidiaries made lit-
tle profit and therefore paid little tax. Over the 2002-17 period, Shell’s ServCos
in the Netherlands reported € 78.6 billion in revenue, but only € 678 million in
profits, a profit margin of 0.9 per cent. Similarly, between 2002 and 2016, Shell’s
UK ServCos reported £32.7 billion in revenue but just £85 million profit, a profit
margin of under 0.3 per cent.'%
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The first part of this case study looks at how Shell was able to justify, for years,
the at-cost provision of services approach.

Since 2018, Shell has reportedly changed the way it accounts for services provid-
ed from the UK and the Netherlands. The second part of this case study examines
what we know about the changes made and their impact on the amount of tax
the company now pays.

Box 6. The source data: Shell’s 2019 Upstream Cost Sharing
Global Transfer Pricing Report

This case study is largely based on Shell's description of its intra-group pricing of
services, set out in a 2019 Upstream Cost Sharing Global Transfer Pricing Report that
forms part of the Shell Files. This report provides an elaborate explanation of Shell's
pricing of the services its Dutch subsidiaries provide to its upstream segment of
operations. It also indicates that Shell uses a similar structure to price services its UK
subsidiaries provide to its downstream segment. SOMO has published this transfer
pricing report in redacted form on its website.

Shell group services in the Netherlands and the
UK

The services Shell provides from the Netherlands and the UK fall into four cate-
gories:

+ technical services for exploration and production;
support services;

- information technology (IT) services;
advisory services.

SOMO has identified six Shell subsidiaries (Shell’s “ServCos”)"° as providing
these services:

Shell Global Solutions International BV (SGSI BV) in the Netherlands provides
technical services for oil and gas exploration and production activities, including
geological and geochemical research, and field development planning.**> SGSI BV
provides these services both to Shell’s operational subsidiaries (OpCos) and to
third parties around the world, either directly or through what Shell calls satel-
lite entities, many of which are subsidiaries geographically closer to Shell’s areas
of operation.3 In 2023, SGSI BV had 1,908 employees.

Shell International BV (SI BV) in the Netherlands and Shell International Ltd (SI
Ltd) in the UK provide the wider Shell group with support services such as le-
gal, tax, and finance advice."** In 2023, these Shell subsidiaries employed 813 and
1,049 staff respectively.

Netherlands-based Shell Information Technology International BV (SITI BV)
provides the group’s IT services in cooperation with three other subsidiaries in
the UK and the USA."5 In 2023, SITI BV employed 1,005 staff.
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The ServCos can charge the OpCos directly for services, or they can charge Shell
International Exploration and Production BV (SIEP BV) in the Netherlands or
Shell International Petroleum Company Ltd (SIPC Ltd) in the UK, which then
pass the costs on to the OpCos that received the service.*¢ SIEP BV manages ser-
vice provision to Shell’s upstream business, including in relation to oil explora-
tion and production, while SIPC Ltd does the same for Shell’s downstream busi-
ness, which includes the group’s petrol stations, chemicals production, and oil
trading. SIEP BV and SIPC Ltd provide services to Shell’s OpCos directly, as well
as passing on costs for services provided by their sister companies. For example,
SIEP BV provides advisory services to OpCos, such as proposals for new business
opportunities, acquisitions, and divestitures.’” In 2023, SIEP BV and SIPC Ltd
employed 371 and 682 staff respectively (Table 1).

Table 1. Shell’s Dutch and UK service companies

Company Country Services provided Staff employed Staff employed
name (2023) (2002-23 average)
SGSI BV NL Technical services 1,908 1,989

SI BV NI Support services 813 1,058

Sl Ltd UK Support services 1,049 940

SITI BV NI IT services 1,005 445

SIEP BV NL Advisory & technical services 371 1,025

SIPC Ltd UK Advisory services 682 868

Justifying at-cost service provision

As noted above, until 2016/17, the six subsidiaries described above provided their
services to Shell’s OpCos at cost, meaning they charged no mark-up and aimed
to make no profit on these activities.*® This arrangement is described in detail
in Shell’s 2019 Upstream Cost Sharing Global Transfer Pricing Report. It is also
referenced in the ServCos’ annual accounts.’® Companies that generate no profit
generally also pay no corporate income tax. Based on the annual accounts of the
six Shell ServCos mentioned above, this at-cost service provision has been hap-
pening since at least 2002, the earliest year for which accounts were available.
Between 2002 and 2016/17, five of the six ServCos had at least one year where
they recorded at least limited profits. However, none of these profits were the
result of a profit margin charged on intra-group service provision; they were
instead due to other factors, including service provision to third parties at com-
mercial rates, interest income, or currency exchange gains.

Generally speaking, transfer pricing rules require companies to generate profits
on transactions with related companies in the same way they would when trad-
ing with third parties. As explained previously, transfer pricing rules prescribe
that related parties should treat one another as though interacting in the open
market, keeping one another at arm’s length while attending to their own com-
mercial interests.

The OECD Transfer Pricing Guidelines describe limited situations where pro-
vision of services at cost would be warranted, and in its 2019 Upstream Cost
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Sharing Global Transfer Pricing Report, Shell argued that some of these apply to
its own structuring.’?° In a forthcoming academic publication Jan van de Streek
analyses Shell’s cost sharing arrangements as described in this 2019 Upstream
Cost Sharing report.”* Here we draw on that legal analysis to weigh Shell’s three
justifications.

First, Shell argues that the at-cost service provision arrangements are in line
with what the OECD calls a cost contribution arrangement (CCA).*?? Simply put, a
CCA is an agreement between several related companies to share costs and risks
borne by a subset of the group, with the expectation that all parties will bene-
fit from subsequent profits. However, while the ServCos provide their services

at cost, SOMO could find no mention of them sharing in the OpCos’ subsequent
profits.’» When SOMO put this issue to Shell, the company referred to its Tax
Contribution Reports as a source of explanation. Though the Tax Contribution
Reports mention that service fees are based on the actual costs made to provide
those services, they fail to explain how Shell’s arrangements qualify as a CCA.

Second, Shell says that service provision at cost is common in the oil and gas
industry, as it is used for joint ventures (JVs).?4 JVs are projects with shared
ownership, either through incorporation of a jointly owned subsidiary or on

a contract basis. When such JVs occur, it is often agreed that partners cannot
profit from services they provide to the JV, to ensure no conflicts of interest
arise. In such situations service provision at cost can be in line with the arm’s
length principle when entities providing the services are partners to the JV. In

The Shell Files: Exposing how corporations can use transfer pricing to avoid taxes 3 9



such cases, they do not make a profit from the services they provide but stand to
benefit from the profits they help the JV generate when the JV pays out dividends.

However, the specific circumstances of JVs are exactly that, specific circumstanc-
es. The services Shell’s ServCos provide, as discussed here, are provided to a va-
riety of Shell OpCos in multiple jurisdictions, not exclusively to JVs in which Shell
holds a stake. And even in cases where the services are provided to Shell’s JVs,
the ServCos are generally not partners to these JVs and therefore do not stand to
benefit from the JVs’ financial returns.

Third, Shell states that the OECD Transfer Pricing Guidelines specify examples of
service providers operating without profit, which it argues could justify its provi-
sion of intra-group services at cost.’?> Shell writes:!2¢

“The OECD Guidelines provide examples of why a service provider will not always make a
profit. These include:

+  The market value of intra-group services is not greater than the costs incurred by the
service provider;

- It would not be appropriate in such a case to increase the price for the service above
what would be established by the CUP [comparable uncontrolled price] method just
to make sure the associated enterprise makes a profit;

- When an associated enterprise is acting only as an agent or intermediary in the pro-
vision of services, it is important in applying the cost-plus method that the return or
mark-up is appropriate for the performance of an agency function rather than for the
performance of the services themselves; ... and

+  Business strateqgy related reasons.”

The specific examples that the OECD Guidelines mention'?’ — like an independ-
ent business providing a service at cost to complement other goods and services
it sells — seem quite different from the services Shell’s ServCos provide to other
Shell entities at cost. However, the reference to “[bJusiness strategy related rea-
sons” would seem to provide a very broad basis to operate at cost, an issue we
pick up in Chapter 4 of this report.

Shell therefore provides three justifications in its 2019 transfer pricing report: (1)
the ServCos are in a CCA; (2) cost sharing is common in the oil and gas industry;
(3) there are specific examples where service providers operate without prof-

it. However, these justifications do not clarify how Shell can have legitimately
charged for a wide range of services at cost. On the contrary, the explanations
raise questions about the potential for broad and loose interpretation of the OECD
Guidelines, and about the oversight capacity of tax authorities, issues we address
below.

When SOMO raised the issue of at-cost provision with Shell, the company re-
sponded by referring us to their Tax Contribution Reports, where “we explain
Shell’s service cost allocation system, including the proportionate allocation of
costs. We expand on how it is set up and operated in accordance with the guid-
ance provided by the OECD.” '

The Shell Files: Exposing how corporations can use transfer pricing to avoid taxes 40



SOMO reviewed the explanation of cost allocation in the Tax Contribution Report
for 2019. The report states that Shell’s centralised service companies charge re-
ceiving entities based on the actual cost of the service (that is, at cost). But the
issue is not the allocation of costs among receiving entities, but the justifica-
tion of at-cost provision and how this can be referred to as being within a CCA
when there is no evidence that Shell’s UK and Dutch ServCos are in any CCAs for
the provision of their services nor that they receive any proportionate benefits,
which would show up as income and potentially profit.

The text of Shell’s 2019 Tax Contribution Report is repeated, either verbatim or
close to verbatim, in each of its Tax Contribution Reports from 2019 to 2024, the
latest year for which a report is available at the time of writing.

SOMO pressed Shell to explain this situation. The company stated:

“In certain jurisdictions and contractual settings, however, services are provided on an
at-cost basis for commercial and legal reasons, consistent with long-standing industry
practices. These arrangements are embedded in cost contribution arrangements (CCAs),
under which costs are allocated based on expected benefits in line with OECD guid-
ance.”'?

The explanation is unsatisfactory, in part because “long-standing industry prac-
tices” is a vague term that could include joint ventures (which, as noted above,
service companies are not usually part of), and “embedded in” does not clarify
whether the service subsidiary is a participant in a CCA or provides services at-
cost to a related company that is a participant in a JV or other hydrocarbon in-
dustry construct. If the latter, this is not consistent with the OECD Guidelines.

As it was not possible to get clarity from Shell, SOMO asked the Dutch and UK tax
authorities to clarify what is accepted as participation in a CCA. Neither tax au-
thority replied to SOMO’s enquiries.

Deemed profit margins and benchmarking

The 2017 and 2018 annual accounts of three of the six ServCos show signs of

tax authorities intervening. Starting from 2017, SIPC Ltd reports additional tax
charges from UK tax authorities relating to the company’s cost sharing arrange-
ments. Similarly, from 2018, the annual accounts of SIEP BV and SGSI BV men-
tion ongoing discussions with Dutch tax authorities about the need to account
for a potential profit margin.° The following years’ SIEP BV and SGSI BV annual
accounts mention a profit margin being accounted for, for fiscal purposes, on
intra-group services provided at cost.! It appears that, following tax authority
intervention, both these companies started accounting for a deemed profit on
intra-group services for tax purposes, while still providing their intra-group
services at cost and not generating profit.

This means in practice that the ServCos still do not charge a profit margin on the
services they provide to other Shell subsidiaries, although on their tax returns
they account for such a margin. The outcome is that they can now be taxed on
the putative profits that arise because of this deemed profit margin.
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SOMO looked at the annual accounts of the Shell companies to try to understand
how much of a ‘deemed’ profit margin Shell applied and how much tax this gen-
erated. While there was no information in the accounts of the Dutch ServCos,
UK-based SIPC Ltd reported that, between 2017 and 2023, it owed an additional £
31.4 million in corporate income tax as a result of the application of the deemed
profit. By dividing the additional tax charge per year by the applicable statutory
tax rate, we can estimate the profit SIPC Ltd recorded as a result of its deemed
profit mark-up. Dividing that figure by the same year’s revenue'3? provides the
approximate profit margin ‘deemed’ to be applied to the services. Using this
method, SOMO calculates that, for the 2017-23 period, SIPC’s deemed profit
margin equates to an estimated 1.12 per cent, against which tax was charged (Ta-
ble 2).

Table 2. Estimation of SIPC Ltd’'s deemed profit margin

Figuresin£ 2017 2018 2019 2020 2021 2022 2023 Total
millions

Revenue 1,990.7 1,958.8 2,071.3 1,871.0 1,649.7 2,082.6 2,396.3 1,4020.4
Tax charged 57 3 4.3 4 3.8 45 6.1 31.4

UK corporate 19% 19% 19% 19% 19% 19% 25% n.a.
income tax

rate

Deemed 30.0 15.8 226 211 20.0 237 244 157.6
profit

Deemed 1.51% 0.81% 1.09% 1.13% 1.21% 1.14% 1.02% 1.12%

profit margin

The annual accounts of the three other Shell ServCos featured in this case study
— SI BV, SITI BV, and SI Ltd — make no mention of tax authority intervention.
Their 2023 annual reports still maintain that they operate on an at-cost basis,
charging no profit margin on their services to Shell affiliates.’3

Benchmarking profit margins

In its response to SOMO, Shell stated that its service companies in the Nether-
lands and the UK apply deemed profit mark-ups for the services they provide and
are taxed on the resulting profits. Shell noted that this mark-up is benchmarked,
and in line with the OECD Transfer Pricing Guidelines. The company also said
that these arrangements have been accepted by both Dutch and UK tax authori-
ties.

The approach of benchmarking involves looking at other companies providing
similar services to similar clients and using this data to set a profit margin theo-
retically in line with the arm’s length principle. But how does it work in practice?

The Shell Files contain one benchmarking study that provides insight on this

matter. It is a benchmarking study from 2018 for Shell Global Solutions Interna-
tional BV (SGSI BV) that benchmarks profit margins for engineering consultancy
service providers in the Asia Pacific region.34 Based on the operating profitability

The Shell Files: Exposing how corporations can use transfer pricing to avoid taxes

42



of 13 non-Shell companies providing such services over a period of five years, the
analysis establishes a range of arm’s length profit margins of between 0.4 per
cent and 33.8 per cent.

As noted previously, the OECD Guidelines state that any value within a bench-
marking study’s range would qualify as an arm’s length price.> However, the
SGSI BV study’s authors removed the highest and lowest 25 per cent, leaving
them with the middle 50 per cent, also known as the interquartile range in
transfer pricing. The OECD describes the interquartile range as a method to in-
crease reliability of the analysis, as it narrows the range of potential transfer
prices.’3® Based on this method, the independent companies providing engineer-
ing consultancy services in the Asia Pacific region had a profit margin of between
2.2 per cent and 21.2 per cent.?’

The benchmarking exercise carried out for SGSI BV, which provides high-val-
ue-added services, offered a range running from 2 to 21 per cent. The fact that

a benchmarking exercise can yield profit margins for high-value-added ser-
vices that are well below the 5 per cent margin the OECD says is reasonable for
low-value-added services is yet another red flag for the effectiveness, from a tax
justice perspective, of the OECD’s process. Under the OECD Guidelines, a compa-
ny like Shell can legitimately select where its own service provision falls in this
range, giving it extensive discretion in attributing more or less profit to a sub-
sidiary like SGSI, as it sees fit.

Another relevant issue is that the OECD Guidelines distinguish between low-val-
ue-added intra-group services that are not part of the group’s core business,?
such as IT and support services, and higher-value-added services, such as tech-
nical advisory services. Since 2015, the OECD has clarified that low-value-added
services could legitimately be compensated with a standardised 5 per cent mark-
up on top of costs, instead of through the assessment of an arm’s length price.’s9
Until 2022, however, the Netherlands allowed for low-value- added services to
be charged without any mark-up.4°

In its response to SOMO, Shell asserted that its deemed profit margin on services
provided by subsidiaries in the UK and the Netherlands complies with or exceeds
the 5 per cent rate that the OECD Guidelines specify for low-value-added servic-
es.4! As discussed above, however, Shell’s annual accounts for its UK and Dutch
subsidiaries appear to indicate otherwise,?> which raises questions about the ex-
act level of these deemed profit margins.

The OECD does not suggest an appropriate profit margin for high-value-added
services, meaning the value of each type of service would have to be judged in-
dividually. In his forthcoming publication, academic Jan van de Streek arrives at
a range of 10 per cent to 15 per cent for the provision of advisory and technical
services as appropriate.43

As noted above, when SOMO asked Shell to explain its at-cost service provision,
the company referred to its Tax Contribution Reports. These reports from 2018 to
2024 make no reference to deemed mark-ups and benchmarking when explain-
ing how centralised costs are accounted for.
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Lost tax in the UK and the Netherlands?

How much should Shell have paid in tax in the UK and the Netherlands if the
services it provides to the rest of the group were profit-making? Using OECD pa-
rameters, we can give an illustration.

As noted above, the OECD considers that low-value-added intra-group services
could legitimately be compensated with a mark-up of 5 per cent of the relevant
costs.% The services that SI BV, SI Ltd, and SITI BV provide seem to qualify as
low-value-added. SIPC Ltd and SIEP BV appear to provide a mix of low-val-
ue-added services and higher-value-added intra-group advisory and technical
services,'5 while SGSI BV provides predominantly high-value-added technical
services.'46

Taking a conservative approach for SGSI BV, we can assume that the low end of
the range offered by van de Streek — 10 per cent — would have been an appro-
priate profit margin. For SIEP BV and SIPC BV, which both provide a mix of low-
and high-value-added services, we can similarly take a conservative approach,
and assume that a 5 per cent profit margin would have been appropriate. For the
other three ServCos, we can use the same 5 per cent profit margin for low-val-
ue-added services.

We have estimated the profits the companies made over the period 2002-17.%47
Starting with the Netherlands and applying the suggested profit margins of 10
per cent for SGSI BV and 5 per cent for the other Shell Dutch subsidiaries, the
companies should have generated approximately € 5.2 billion in profits in this
period, and not the € 678 million they reported. At the statutory corporate in-
come tax rates applicable in the Netherlands between 2002 and 2017, this would
have incurred approximately € 1.4 billion in tax. Subtracting the € 262 million
corporate income tax Shell’s Dutch ServCos paid during this period, the Nether-
lands could have lost an estimated € 1.1 billion in tax.

Carrying out the same exercise for the UK ServCos, Shell should have accounted
for an approximate £ 1.6 billion in profits, rather than the £ 85 million it report-
ed. This would have led to an estimated £ 427 million in corporate income tax
over the period between 2002 and 2016. Subtracting the £ 85 million corporate
income tax Shell’s UK ServCos paid during this period shows that the UK lost an
estimated £ 343 million in tax revenue.

Table 3. Shell’s ServCos: financial information

ServCos in the Netherlands ServCos in the UK

(€ million, 2002-17) (£ million, 2002-16)

Total reported revenues € 78,636 £ 32,689
Reported profit €678 £203
Income tax reported €262 £85
Profit Shell should have made € 5,245 £1,640
Tax Shell should have paid € 1,365 £ 427
Estimated tax avoided by Shell €1,103 £ 343
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In its response to SOMO, Shell affirmed that its benchmarked mark-ups for
services its companies in the UK and the Netherlands provide “comply with,
and exceed, the threshold specified in Chapter VII of the OECD Transfer Pricing
Guidelines”.'#

Victims, perpetrators, and facilitators

Different jurisdictions play different roles in the failings of the transfer pricing
system. Tax havens like The Bahamas, Singapore, and Switzerland provide var-
ious tax benefits that incentivise profit shifting, while the countries where real
economic activity takes place — such as Brazil and Nigeria — often have their tax
base eroded and their tax revenues reduced.

Countries like the Netherlands and the UK play a more ambiguous role; in this
specific case, they are almost certainly losing tax revenues through Shell’s
avoidance structure, although their tax authorities seemingly consent to the ar-
rangement. However, these countries also play a central role in facilitating global
corporate tax avoidance. So much so, in fact, that the Tax Justice Network has
classified the Netherlands and the UK as members of the “axis of tax avoidance”
group of four countries that play a central role in facilitating global corporate tax
avoidance.'4?

Nederlands: Shell Technology Centre in Amsterdam-Noord. Photo by Marion Golsteijn via Wikimedia Commons.
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Shell, Bondgate, Pontefract, West Yorkshire. Taken on the afternoon of Sunday the 28th January 2024.
Photo by Mtaylor848 via Wikimedia Commons.
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The OECD
Transfer Pricing
Guidelines:
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In responding to questions about, or allegations
of, tax avoidance, Shell has repeatedly claimed
it operates in line with the OECD Transfer
Pricing Guidelines.>° The Shell Files provide

an opportunity to consider how the company’s
actions relate to these international standards.
They also allow us to consider the efficacy of
the guidelines themselves, at least in relation to
issues exposed by the Shell Files and this report.

Transfer pricing and its implications for taxation have been on the radar of tax
authorities for decades. However, only in the 1990s was a concerted internation-
al effort made, via the OECD, to have some uniform guidance on the issue. The
OECD issued its first Transfer Pricing Guidelines in 1995. Since then, the guide-
lines have been updated several times. They are now widely used (or at least re-
ferred to) by companies when engaging with tax authorities around the world.

But although frequently cited in relation to addressing tax avoidance by mul-
tinational corporations, this is not what the OECD Transfer Pricing Guidelines
themselves claim to do. They frame their purpose as a technical one, a tool for
companies and tax authorities to assess how best to account for the tax payments
of MNCs working across a variety of jurisdictions, and specifically how to avoid
double taxation. The guidelines state:

“The consideration of transfer pricing should not be confused with the consideration of
problems of tax fraud or tax avoidance, even though transfer pricing policies may be used
for such purposes.”>!

The fact that the Transfer Pricing Guidelines are not set up to address tax avoid-
ance, despite transfer pricing being a cornerstone of this problem, largely ex-
plains why they have been so lacking in positive impact in this regard.’>? It is
hard to be effective if you are not even trying. But the OECD Guidelines have a
more insidious effect — they have acted as a smokescreen, undermining poten-
tially more impactful action, because so many companies, governments, and
even civil society groups refer to them as part of the solution to tax avoidance. It
is easy to see why.

Helping to ensure that companies pay the right amount of tax in each country in
which they operate is more or less the same as preventing tax avoidance, right?
Not so, for several reasons. The main one being that the OECD Transfer Pricing
Guidelines ignore the role of subsidiaries as tax avoidance structures. The guide-
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lines start from an unwritten assumption that anywhere a company has a sub-
sidiary is legitimate and they proceed to provide guidance on how transactions
should be priced between related subsidiaries of an MNC.

The case of Shell Western Trading and Supply (SWST) is a clear illustration of
this lacuna. The Bahamas has no relationship to oil trading and had a zero per
cent corporate income tax rate during the period under review, 2018-23. Noth-
ing in the OECD Transfer Pricing Guidelines considers the basic question of why
Shell has an oil trading subsidiary in The Bahamas at all. It is not a red flag. On
the contrary, the guidelines offer Shell a range of very useful justifications with
which to explain the enormous profits made, as our first case study discusses.

Another problem with the OECD Guidelines is that they offer companies a menu
of options combined with a level of technicality that appears open to manipula-
tion. As such, they confer legitimacy on practices and outcomes that would oth-
erwise be considered highly questionable from a tax fairness perspective. Com-
panies can twist and turn the system to their advantage.

The following sections of this chapter look at specific issues arising in the OECD
Guidelines that relate to one or more of the cases presented in this report.

The arm’s length principle: a useful myth

The OECD Transfer Pricing Guidelines focus on the application of the arm’s
length principle (ALP) to evaluate the allocation of economic costs and profits
between associated companies. This is central to how transfer pricing — and con-
sequently the allocation of taxable profits — is ostensibly assessed and addressed.
Yet the way the guidelines explain the ALP raises questions. For example, the
guidelines state:

“there are some significant cases in which the arm’s length principle is difficult and
complicated to apply, for example, in MNE groups dealing in the integrated production
of highly specialized goods, in unique intangibles, and/or in the provision of specialised
services.”s3

This appears to be quite a comprehensive list that arguably covers an MNC that
extracts, refines, and trades in oil, and also manages the licensing of intellectual
property (IP) for an integrated oil company that sells unique products (such as
Shell V-Power).

The OECD Guidelines also acknowledge that evidence to support the ALP can be
difficult to find and assess:

“Both tax administrations and taxpayers often have difficulty in obtaining adequate
information to apply the arm’s length principle ... it can demand a substantial amount
of data. The information that is accessible may be incomplete and difficult to interpret;
other information, if it exists, may be difficult to obtain for reasons of its geographical
location or that of the parties from whom it may have to be acquired. In addition, it may
not be possible to obtain information from independent enterprises because of confi-
dentiality concerns” (emphasis added).’*
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In summary, the guidelines acknowledge a significant range of difficulties in ap-
plying the ALP via finding comparable transactions, particularly when it comes
to obtaining data. However, the guidelines go on to say:

“The arm’s length principle is sound in theory since it provides the closest approximation
of the workings of the open market in cases where property (such as goods, other types of
tangible assets, or intangible assets) is transferred or services are rendered between as-
sociated enterprises” (emphasis added).’ss

So, having set out a range of problems with the ALP, to which it offers no
solution, the OECD sweeps them all under the rug, and the ALP is given
an imprimatur of having a sound theoretical basis.

Self-evidently, the ALP is an untenable fiction. It asks MNC groups with a
clear self-interest and imperative to maximise ‘shareholder value’ to op-
erate in a manner directly opposite to their natural inclination, and what

many would see as their basic raison d’étre.

Comparability and benchmarking

According to the OECD, “a ‘comparability analysis’ is at the heart of the appli-
cation of the arm’s length principle”.15¢ This entails identifying and analysing
comparable independent transactions. Companies can use benchmarking studies
to underpin comparability analysis.

As noted above, the OECD itself acknowledges the significant challenges in iden-
tifying comparable transactions, not least because independent companies do not
publish full (or even much) information about their transactions. Chapter III of
the OECD Guidelines provides a detailed and lengthy description of how the anal-
ysis can be done. Notably, many of the steps involve choices the company can
make, including on methods used.

In response to SOMO’s concerns about the level of flexibility companies have in
this exercise and the risks of manipulation, the OECD stated:

“[the view] that multinationals can freely choose comparables or manipulate bench-
marking outcomes is not correct. The transfer pricing guidelines require a factual deter-
mination of comparability and do not allow companies to select comparables arbitrarily.
Furthermore, the assertion that companies can choose whether comparables exist is
inaccurate; the availability of comparables is determined by market realities, not by tax-
payer choice.”'57

However, the lengthy and complex considerations that Chapter III of the guide-
lines offers do not support this contention. While companies cannot compare

oil trading with selling oranges, they still have choices as to which transactions
they choose as comparators (and perhaps more importantly, which they do not
choose). The ‘factual determination’ can be more accurately described as the
provision of a justification. Once a set of facts, a range of assumptions, and a
method or methods are chosen, then the company must provide supporting evi-
dence. It is the company, a self-interested actor, that frames (and provides to tax
authorities) the specific circumstances of any trade and comparator.
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The problem is exposed in different ways in each of our case studies. For exam-
ple, SOMO considered how relatively profitable SWST was compared with other
Shell oil trading subsidiaries and found a substantial difference.

In the case of comparators for IP licences, Shell uses non-Shell entities to which
it also offers licences. But, as the case study noted, the nature of the package sold
to non-Shell entities has been significantly different in the past. It is not clear,
and Shell has not explained, how these differences are addressed.

The OECD guidance on comparability analysis also raises other questions. For
example, the guidelines state:

“because transfer pricing is not an exact science, there will also be many occasions when
the application of the most appropriate method or methods produces a range of figures
all of which are relatively equally reliable” (emphasis added).>®

Again, the guidelines text appears to acknowledge a fundamental issue (in the
case of the quote above, the range of methods and the variability of results). Yet,
by some undisclosed fallacious reasoning, we are told the variable possible re-
sults are all equally reliable. As the case study on Switzerland noted, an indepen-
dent investigation into benchmarking studies found up to 200 per cent difference
between the lowest and highest figures produced. Yet all would be equally legiti-
mate according to the guidelines.

The option for companies to use different methods is part of the OECD process:

“Each method may produce an outcome or a range of outcomes that differs from the
other because of differences in the nature of the methods and the data, relevant to the
application of a particular method, used. Nevertheless, each separate range potentially
could be used to define an acceptable range of arm’s length figures” (emphasis add-
ed).’s9

A plain reading of this statement is that different methods, which can involve the
company using different data and assumptions, can easily produce different re-
sults, yet any one of these outcomes is acceptable. The entity choosing the meth-
od with its associated parameters is the company whose tax outcomes will ulti-
mately be defended based on the method and its fruits. The guidelines exhibit no
recognition of any potential conflict of interest. It appears up to national tax au-
thorities to identify any issues. They do so based on information provided by the
company itself, and this, based on our review of the Shell Files, means wading
through vast documentation riddled with OECD-based formulas and defences.

The Transfer Pricing Guidelines offer an open invitation to choose the method
that provides the best results. The ‘factual determination’ that the OECD refers
to means what is included should be factually correct, but the guidelines do not
prevent the company making choices at almost every step.

Defining risk and reward

When a comparable transaction is identified, the company then has to determine
how this price should be applied to and adjusted for its own intra-group trans-
action and the subsidiaries or affiliates involved. This requires an assessment of,
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among other things, the functions each company performs, the assets it pos-
sesses, and the risks it assumes. The MNC can adjust them, thereby assigning
value creation — and hence profit capture — in different proportions to each of
its subsidiaries involved in the transaction. The process is based on an acknowl-
edgement that the comparable transaction is not, in fact, really comparable. Ad-
justments must be made to reflect the specific context of the MNC’s subsidiaries
involved in the transaction, to determine where profits are allocated.

Our first case study, on SWST in The Bahamas, illustrates this. It explains how

Shell’s relatively tiny operation is vastly more profitable than most other Shell

subsidiaries, including subsidiaries carrying out similar work (trading oil), and
the Shell companies that extract the oil. Shell’s explanation of SWST’s financial
success is that the company takes risks and is rewarded accordingly.

The OECD Guidelines include risk as a key element when determining which en-
tity in an intra-group transaction contributes most to value creation. However,
based on the guidelines, the assumption of risk is not purely an independent
factual matter. In many cases, the corporate group can decide, to a significant
degree, which subsidiary in a transaction should bear the risks. There is ample
scope to decide that a subsidiary in a low-tax jurisdiction is the main bearer of
risk. While a factual justification should be provided, MNCs can relatively easily
craft apparently adequate justification for a decision on which entity bears the
most risk.

In the SWST case, any argument that SWST bears the substantial risks and is en-
titled to be “remunerated accordingly” cannot be considered without reference to
SWST being based in a tax haven. Yet this is precisely what the OECD Guidelines
allow for and support. They ignore the huge red flag and accept that a company
locating its oil trading in such a jurisdiction will be applying the guidelines in
good faith.

It is not credible that a company would set up a subsidiary in a tax haven offering
a zero per cent corporate income tax rate, and then apply the guidelines in a way
that negates the tax advantage.

The OECD did not respond to our request for comment on the issue of
“risk taking entrepreneurs”.

The valuation of intellectual property licensing

In the case of SBI in Switzerland, the Shell Files allowed us to explore how Shell
deals with its intellectual property (IP). A section of the Transfer Pricing Guide-
lines is devoted to intangibles, which is the broad category into which IP falls.
The OECD Guidelines recognise that one or more subsidiaries may have the legal
ownership rights to IP but that other subsidiaries in the corporate group may
have contributed to the development of the IP. As mentioned in the Swiss case,
there is no evidence that SBI developed the IP it owns, or even that the IP was
developed in Switzerland. Shell’s IP, including trademarks such as V-Power and
the brand licensing used by petrol stations, was created by other members of the
group. New products are likely created in Shell’s 19 R&D centres, for example.16°
Therefore, while SBI owns the rights, it is not the creator of the economic value.
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Speaking to this issue, the OECD Guidelines state:

“Although the legal owner of an intangible may receive the proceeds from exploitation
of the intangible, other members of the legal owner’s MNE group may have performed
functions, used assets, or assumed risks that are expected to contribute to the value of the
intangible. Members of the MNE group performing such functions, using such assets, and
assuming such risks must be compensated for their contributions under the arm’s length
principle.”61

The guidelines go on to say:

“The return ultimately retained by or attributed to the legal owner depends upon the
functions it performs, the assets it uses, and the risks it assumes, and upon the contribu-
tions made by other MNE group members through their functions performed, assets used,
and risks assumed.”162

Shell has stated that SBI’s tax position is in line with the OECD Guidelines. The
initial OECD guidance, quoted above, on IP (intangibles) is clear: legal ownership
of IP is different from having created the value of the IP. However, the subse-
quent reference to functions, assets, and risks again introduces the problems
referred to earlier. Who defines which functions are relevant, and which risks are
borne by which entity?

At-cost service provision

The issue of at-cost provision of services was central to our UK and Netherlands
case study. The starting premise of the Transfer Pricing Guidelines is that ser-
vices should not be provided at cost:

“In an arm’s length transaction, an independent enterprise normally would seek to
charge for services in such a way as to generate profit, rather than providing the services
merely at cost.”63

However, the guidelines also accept that there are circumstances where provid-
ing services that do not in themselves make a profit can exist. Such circumstanc-
es were set out in the UK and Dutch case study; and, as noted there, the few ex-
amples suggested by the OECD do not appear to match Shell’s provision, via UK
and Dutch subsidiaries, of a range of services to its global group.

Shell has claimed that its Tax Contribution Reports explain its service cost al-
location system, and how it is set up and operated in accordance with the OECD
Guidelines.% SOMO reviewed six such reports (2019—24). They do not refer to
the various defences and explanations found in the Shell Files. They simply say
services are provided based on actual costs. A reference to proportionate shar-
ing of costs appears to link to the OECD concept of cost contribution agreements
(CCAs), but there is no evidence that the UK and Dutch companies are involved in
CCAs or that they derive the proportionate benefits as well as costs. Shell has also
told SOMO it “applies a (deemed) profit mark-up in, amongst others, the United
Kingdom and the Netherlands for the services provided by its service companies
in those countries”.'%> There is no mention of this in the Tax Contribution Re-
ports. Nor, as the case study demonstrated, is there any clarity on how the profit
margins were arrived at.
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All the options Shell refers to in the Shell Files (it is not clear if Shell has actu-
ally used all of them), when read alongside its response to SOMO (which focuses
on deemed profit mark-up) and the Tax Contribution Reports (which refer to
charging based on cost and then refer to a tool for CCA), underline the ‘pick-
and-mix’ problem with transfer pricing guidance. It is almost impossible, de-
spite repeated communication with Shell, to unravel how its pricing of services
has evolved over the past decade, which justifications have been used, and how
any of what is represented in these various documents is consistent with the
OECD Guidelines. Shell should answer some of this, but the guidelines them-
selves have provided the framework for this confusion and obfuscation.

Summing up: Taking back power over the system

In terms of addressing tax avoidance by MNCs, the OECD Transfer Pricing Guide-
lines are unsound. To begin with, this is not what they claim to do, despite being
widely referenced as a solution to transfer pricing abuse. They fail to consider
power, motivation, and the logical basis for location of subsidiaries in low- and
no-tax jurisdictions. The ALP is, by the OECD’s own admission, riddled with
challenges, but nonetheless the core of the guidelines. Comparability analysis,
central to the ALP, depends on a level of information on specific circumstances
being provided to tax authorities by the company, a self-interested party. As-
sessment of functions and risks similarly relies on a host of corporate choices. All
three of our case studies show up these weaknesses.

In its response to SOMO, the OECD acknowledged:

“While this exercise [ALP] gives rise to practical challenges and opportunities for taxpay-
ers to take aggressive positions many of the issues highlighted in your paper have now
been addressed through BEPS and the GMT initiatives.”6¢

This response is noteworthy. First, it acknowledges, albeit only partially, what
the Transfer Pricing Guidelines do not: that companies may seek to aggressive-
ly avoid tax. This at least acknowledges some kind of motive or intent. Second,
it refers to the problems being addressed via two initiatives. The Base Erosion
and Profit Shifting (BEPS) initiative has been ongoing since 2013.7 Much of
what SOMO found in the Shell Files happened after this. The Global Minimum
Tax (GMT) process is also ongoing, but significantly weakened by both the USA
pulling out and, subsequently, recent agreement to effectively exempt US com-
panies.168

The BEPS and GMT initiatives have not solved anything — they are part of the
problem. Endless technical processes have resulted in ever more complex for-
mulas that play into the hands of corporate tax avoidance. This is one of the
main criticisms of BEPS. Every time journalists or tax justice advocates expose
tax avoidance and the weakness of the system, the system extends and expands
its multi-year processes to ‘address’ the problem; meanwhile, the problem of
MNCs’ tax avoidance persists. What is achieved is perpetual stalling and the de-
lay of real action. Each legitimate criticism is answered with yet more technical
evolution of the guidance.
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This is aided by the fact that companies participate, directly and indirectly via
intensive lobbying of their governments, in the OECD’s tax processes. It is a clas-
sic and effective corporate tactic: a problem that benefits them does not have to
be truly solved as long as it is always being ‘addressed’.

The OECD Transfer Pricing Guidelines apply a technical solution to a problem
created by excessive economic and political power. Solving a political economy
problem with a technical set of guidelines influenced by powerful actors with an
interest in maintaining the status quo is likely to end up where the OECD’s tax
process has ended up: co-opted, discredited, and ultimately ineffective.
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Conclusions —
and where hext?

The corporate behaviour described in this report
runs contrary to years of effort on the part of
global tax justice advocates. SOMO and many
others have long sought to prevent companies
from abusing complex corporate structures

to unjustly enrich themselves and their
shareholders — at the expense of tax revenues
due to countries in which they operate and from
which they derive their profits.
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The data on Shell’s operations in The Bahamas and Switzerland, and on its pro-
vision of services from the UK and the Netherlands, raises serious questions
about Shell’s use of transfer pricing to avoid paying its fair share of tax.

The OECD’s Transfer Pricing Guidelines, supposedly a tool for correctly attribut-
ing profit to subsidiaries, provide a veneer of legitimacy to profit shifting and tax
avoidance. In Shell’s lengthy explanations in its Transfer Pricing Reports of why
its profits end up in tax havens, the company repeatedly references the OECD
Guidelines as the basis for its arrangements. The convoluted and vague design
of the guidelines leaves much open to interpretation, providing MNCs like Shell
the opportunity to interpret the rules in the way that best serves their financial
interests.

Shell’s response

We gave Shell the opportunity to comment on our research findings in advance of
publication. Shell stated that it is committed to comply with the letter and spirit
of the law wherever it operates, and that, in each of the three cases described in
this report, its tax position is in line with the OECD Transfer Pricing Guidelines.
Shell’s response also mentioned that it uses tax incentives and exemptions when
available and appropriate.

Shell said that its average tax rate across all jurisdictions is 39.9 per cent, which
is higher than the statutory corporate income tax rate levied across most OECD
member states. SOMO notes that this relatively high rate is to be expected in the
oil industry and does not reflect corporate income tax, but rather additional taxes
levied on the exploitation of oil reserves, to compensate host states for the loss of
their resources.

We have integrated case-specific comments from Shell into the respective case
studies, and published the company’s full response on SOMO’s website, accom-
panying this report.

The solution: unitary taxation

As SOMO’s findings in this report show, the transfer pricing system is in urgent
need of replacement. Thankfully, a solution already exists: unitary taxation with
formulary apportionment.

Unitary taxation with formulary apportionment aims to align MNCs’ reported
profits with their genuine economic activity and to reduce opportunities for tax
avoidance by taxing them as single entities. To achieve this, it takes an MNC’s
total worldwide profit and distributes this profit between the jurisdictions where
the company does business. To determine the distribution, unitary taxation uses
a formula to establish where real economic activity has taken place, typically
considering factors such as payroll, assets, and sales. Each jurisdiction then tax-
es its apportioned share of the profit according to its own domestic tax legisla-
tion.169

For many years, civil society actors such as the Tax Justice Network,7° and ac-
ademics including Sol Picciotto and Reuven S. Avi-Yonah,'7,'72 have advocated
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for unitary taxation and formulary apportionment as a fairer way to tax MNCs.
The approach would be particularly beneficial for countries in the Global South,
which are overwhelmingly the losers of the current system, suffering the most
from profit shifting and tax avoidance.

While the concept may sound radical, some of the world’s largest economies,
such as Canada, China, and the USA, already use unitary taxation and formu-
lary apportionment to distribute taxes internally between their states and other
subnational jurisdictions.173 At the supranational level, the European Union ex-
plored the idea through its proposed Common Consolidated Corporate Tax Base
(CCCTB), first introduced in 2011 and relaunched in 2016.77

Even the OECD has moved towards using aspects of unitary taxation. Its Pillar
One proposal for taxing digital services established a formulary methodology to
allocate part of an MNC’s total global profits to countries based on the company’s
sales made there.”> This move has provided broader legitimacy for the consider-
ation of formulary apportionment in international tax discussions,'7® even if the
OECD itself appears unwilling to consider replacing the arm’s length standard.

Unfortunately, the design of Pillar One means it would have limited effect in
curbing tax avoidance, while its global adoption is also unlikely due to strong
opposition from the USA. On the first day of Donald Trump’s second term as US
President, he issued an executive order taking the USA out of the OECD’s “Global
Tax Deal”, which includes Pillar One. Shortly after, President Trump also signed
a memorandum proposing retaliatory action against any foreign state taxing US
MNCs through digital services taxes, which are unilateral alternatives to Pillar
One.'77

The issues these proposals for unitary taxation have run into indicate the prac-
tical and political difficulties of implementing this approach globally.'7® Practi-
cally, applying unitary taxation with formulary apportionment worldwide would
involve detailed and standardised financial reporting across all the world’s ju-
risdictions, and the universal sharing of such reporting internationally.”? This
would require strong international cooperation, infrastructure, and capacity.
Countries would need to agree politically on a formula, which would require ne-
gotiations.’® Further, some ‘winners’ in the current system - wealthier coun-
tries, tax havens, and MNCs themselves — would oppose the reform altogether.

Yet, despite these difficulties, there is now a chance to reach a solution to corpo-
rate tax avoidance for the first time in many decades. Through the current United
Nations process of developing a Framework Convention on International Tax Co-
operation, the countries of the world are negotiating what global tax governance
should look like.*® This process provides a unique opportunity to dispense with
the transfer pricing system and its arm’s length principle and move towards a
unitary taxation system.

So far in the UN framework tax convention process, many OECD member states
have tried to maintain the status quo,'$2 while the USA recently withdrew alto-
gether.’83 Nevertheless, on 24 December 2024, the UN General Assembly adopted
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the terms of reference for the negotiation of a framework tax convention, and in
the coming years UN member states will negotiate the convention’s text.

As this report clearly demonstrates, the current OECD transfer pricing system for
allocating profits between jurisdictions is not functioning justly or effectively.
Unitary taxation with formulary apportionment represents a solution, and the
UN Framework Convention on International Tax Cooperation process provides a
key opportunity to achieve a truly inclusive and equitable system for taxing mul-
tinational corporations.

Photo by Duncan Sanchez via Unsplash.
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